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Statement of Questions Presented 


The questions presented to the Court in this proceed- 
ing may be summarized as follows: 


1. Whether the decision of the Civil Aeronautics Board, 
finding that the service of Capital Airlines, Inc. in cer- 
tain markets is inadequate within the meaning of section 
404(a) of the Federal Aviation Act of 1958, is supported 
by adequate findings of fact based upon substantial evi- 
dence and, if so, whether the Board’s remedial order di- 
recting Capital to provide specific air coach services in 
those markets is supported by adequate findings of fact 
based upon substantial evidence. 


2. Whether the Board’s order, which directs Capital Air- 
lines to provide a specific type of service, z¢., air coach 
service, with specific type of equipment, 2.¢., high seating 
density equipment, at specific times of the day, 7.e., day- 
light hours, is in excess of the authority granted the Board 
by the Federal Aviation Act of 1958. 


3. Whether the Board’s order, which directs Capital 
alone to provide air coach service in certain markets which 


Capital is authorized to serve on an equal legal basis 
with another air carrier which does not provide air coach 
service, unjustly and unlawfully discriminates against 
Capital. 


4. Whether the Board’s order, which directs Capital to 
institute specific reduced-rate air coach services in mar- 
kets which had heretofore received only higher-priced first 
class services, erroneously prescribes a rate for the car- 
riage of persons without the Board having made the neces- 
sary findings of fact required by section 1002(d) of the 
Federal Aviation Act of 1958 and without having con- 
sidered those factors prescribed by section 1002(e) of 
the Act. 


5. Whether the Board’s order, which requires Capital 
to ineur substantial losses in operating uneconomic serv- 
ices, is a deprivation of property without due process of 
law. 
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On Petition for Review of Orders of the Civil Aeronautics Board 
BRIEF FOR PETITIONER CAPITAL AIRLINES, INC. 


JURISDICTIONAL STATEMENT 


This is an appeal, pursuant to a petition for review filed 
by Capital Airlines, Inc. (sometimes hereinafter referred 
to as ‘‘Capital’’) on December 18, 1959, from an order 
of the Civil Aeronautics Board (sometimes hereinafter 
referred to as ‘“‘the Board’’) designated Order No. E- 
14629 dated November 10, 1959, and constituting the opin- 
ion of the Board in a proceeding known as the Toledo 
Adequacy of Service Case, Docket No. 8851 (Tr. 1164). 
That order directed Capital, commencing on January 11, 
1960, and continuing for a period of at least one year, to 
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provide two daily round trip single-plane coach flights 
between Toledo, Ohio, on the one hand, and Chicago, Phila- 
delphia and New York, on the other, at least one of such 
daily round trips in each market to be operated during 
daylight hours in each direction. 


This Court’s jurisdiction is based upon section 1006 of 
the Federal Aviation Act of 1958,? 72 Stat. 795, 49 U.S.C. 
§ 1486 and section 10 of the Administrative Procedure Act, 
60 Stat. 243, 5 U.S.C. § 1009. 


STATEMENT OF THE CASE 


Capital is an air carrier engaged in the transportation 
of persons, property and mail by aircraft between various 
points in the United States pursuant to certificates of 
public convenience and necessity issued to it by the Civil 
Aeronautics Board. Among other points on its system, 
Capital is authorized to provide service over a segment 
of its route No. 14 between Chicago, Illinois, and New 
York, New York, via a substantial number of intermediate 
points including Toledo, Ohio, and Philadelphia, Pennsyl- 
vania. 


As is similarly true of all trunk air carriers, Capital 
does not necessarily provide single-plane service between 
every possible combination of cities which it is authorized 
to serve on its certificated route system. Although Capi- 
tal does provide some air service to every one of its au- 
thorized cities, there are specific markets which, because 
of an absence of a reasonable requirement for single-plane 
service, are not receiving the single-plane service which 
is technically possible for Capital to provide pursuant to 
the authority granted by its certificate. 


Acting upon a complaint filed jointly by the City and 
Chamber of Commerce of Toledo, Ohio (sometimes herein- 
after collectively referred to as ‘‘Toledo’’), the Board 


1The Federal Aviation Act of 1958 will sometimes be hereinafter referred 
to as ‘‘the Act’’. 
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instituted the Toledo Adequacy of Service Case, supra, 
to determine whether Capital had failed to provide ade- 
quate service within the meaning of section 404(a) of the 
Federal Aviation Act of 1958, 72 Stat. 760, 49 U.S.C. § 1374 
between Toledo, on the one hand, and Chicago, Cleveland, 
Philadelphia and New York, on the other. Consolidated 
with this proceeding was an investigation, directed by the 
Board on its own motion, to determine whether United 
Air Lines, Inc. (sometimes hereinafter referred to as 
“‘United’’) was providing adequate air coach service in 
the same markets. 


During the course of this proceeding before the Board, 
first class single-plane service was being provided in all 
of the Toledo markets at issue in this appeal, but neither 
Capital nor United had ever provided coach service in 
these markets.’ 


Capital was first authorized to serve Toledo, Ohio, as 
an intermediate point on Capital’s route No. 14 as a re- 
sult of the Board’s decision in the Detroit-Washington 
Service Case, 8 CAB 487 (1947). Subsequently, in the 
New York-Chicago Service Case, 22 CAB 973 (1955), the 
Board amended Capital’s certificate for route No. 14 to 
include service to Philadelphia and to relieve Capital of 
certain operational restrictions between New York and 
Detroit, Pittsburgh, Chicago and Toledo. 


Capital is authorized to serve the three Toledo markets 
which are at issue in this appeal,” on a technically equal 
basis in competition with United. 


1The scheduled air services are divided into two general price categories— 
first class and coach services. Carriers are permitted to provide coach services 
at fares approximately 75 per cent of the first class farcs in the same mar- 
kets. The Board requires that these coach services be operated in either 
high seating density equipment or, if operated with first class seating equip- 
ment, be operated during so-called off-traffic hours in the middle of the night 
(Part 399.19, Board Economic Regulations). There are many cities and many 
markets which have no coach services. 


2 Toledo-Chicago, Toledo-Philadelphia and Toledo-New York. 
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After various procedural steps, the Board issued its 
opinion and order in the Toledo Adequacy of Service Case, 
supra. The Board found that Capital’s failure to provide 
single-plane service between Toledo-Chicago, Toledo- 
Philadelphia and Toledo-New York constituted an inade- 
quacy of service within the meaning of Section 404(a) 
of the Federal Aviation Act. The Board refused to order 
Capital to provide single-plane first class service in these 
three markets. Instead, the Board directed that Capital 
provide single-plane coach flights in these markets. Spe- 
cifically, the Board ordered that Capital provide, for a 
period of at least one year, two daily round trip single- 
plane coach flights between Toledo, on the one hand, and 
Chicago, Philadelphia and New York, on the other. The 
Board’s order directs that at least one of the daily round 
trip flights be operated in daylight hours. The Board’s 
order required that these services be commenced no later 
than January 11, 1960. (Order No. #-14629; Tr. 1164.) 


The Board also found that United’s failure to provide 


single-plane coach service in these same three markets 
did not constitute an inadequacy of service within the 
meaning of Section 404(a) of the Act. 


The Board’s decision was made by only two members of 
the Board—the least number of Board members who can 
legally reach a decision. The case was constituted by a 
bare quorum of three members of which only two voted 
in favor of the decision and one vigorously dissented. 


In the twenty-one years since the creation of the Board 
by the Civil Aeronautics Act of 1938, the Board’s order 
represents the first effort by the Board—in purported 
reliance upon section 404(a) of the Act—to require a 
certificated air carrier to provide specified air services de- 


spite the carrier’s belief that there 1s no public require- 


1 The Civil Aeronautics ‘Act of 1938 has been incorporated into and super- 
seded by the Federal ‘Aviation Act of 1958, 72 Stat. 731, 49 U.S.C. § 1301 
et seq. Insofar as the issues in the present proceeding are concerned, the two 
statutes are identical. 
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ment for the services and that such services can only be 
operated at a substantial economic loss by the carrier. 


By the Order No. E-14725 dated December 9, 1959, the 
Board denied petitions for reconsideration of its Order 
No. E-14629 (Tr. 1233). 


STATUTES AND REGULATIONS INVOLVED 


The relevant portions at the statutes and regulations 
involved are set forth in Appendix A to this brief. 


STATEMENT OF POINTS 


J. In determining the adequacy of Capital’s service in 
the markets at issue, the Board erred in failing to give 
proper consideration to the fact that the single-plane 
service provided by United in these same markets was 
fully satisfying all reasonable requirements of the markets 
for air service. 


2. The implied determination by the Board that certifi- 


cate authority to provide air transportation automatically 
imposes an obligation to provide single-plane transporta- 
tion in a market, in the absence of findings based upon 
substantial evidence that there is an existing requirement 
for such air transportation, constitutes an erroneous inter- 
pretation of the requirements of section 404(a) of the 
Federal Aviation Act of 1958. 


3. Even if it be assumed arguendo that the Board prop- 
erly found Capital’s service to be inadequate in the 
markets at issue, the Board’s purported remedial order 
requiring Capital to provide coach service in the markets 
is not supported by any finding based upon substantial 
evidence that the proposed remedy is appropriate. 


4. The Board’s order, directing Capital Airlines to 
provide a specific type of service, i. ¢., air coach service, 
with specific type of equipment, i. ¢., high seating density 
equipment, at specific times of the day, i. e., daylight hours, 
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is in excess of the authority granted the Board by the 
Federal Aviation Act of 1958 and is therefore unlawful. 


5. The Board’s selection of Capital alone to provide 
uneconomic air coach service in markets which Capital is 
authorized to serve on an equal legal basis with another 
air carrier unjustly and unlawfully discriminates against 
Capital. 


6. The Board’s order unlawfully requires Capital to 
reduce the rates charged for air transportation in the 
markets at issue without the Board having complied with 
the rate-making provisions of the Federal Aviation Act of 
1958. 


7. The Board’s order requiring Capital to provide un- 
economic air coach services constitutes a taking of private 
property without due process of law. 


SUMMARY OF ARGUMENT 


In order for the Board to properly find that a carrier 
has failed to provide ‘‘adequate”’ service within the mean- 
ing of section 404(a) of the Federal Aviation Act of 1958, 
there must be a finding based upon substantial evidence 
that the existing air services in the markets at issue do not 
satisfy the reasonable requirements of the traveling public. 
No such finding has been made here. Nor could such a 
finding be made inasmuch as the record clearly shows that 
the traveling public was being fully accommodated on the 
existing air services in the markets. Therefore, the Board’s 
ultimate finding (that Capital’s failure to render any 
single-plane service in the markets is a violation of section 
404(a)) is invalid for lack of essential supporting findings. 


Even if one assumes arguendo the validity of the Board’s 
ultimate finding, the Board’s remedial order must be based 
upon appropriate findings supported by substantial evi- 
dence that the remedy is proper. In attempting to justify 
its order directing Capital to provide air coach service, 
the Board has merely stated that the remedy for a violation 
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of section 404(a) of the Act is within the Board’s discre- 
tion. Although the Board does have discretion in fashion- 
ing remedial orders, the exercise of that discretion is not 
unrestricted. The Board’s remedial order must be based 
upon findings supported by substantial evidence that the 
remedy is justified. No such findings and no such evidence 
are present here. 


The Board made no finding that there was any valid and 
reasonable requirement for air coach service in the three 
Toledo markets. Nor is there any finding that Capital can 
operate the prescribed coach service on an economic basis. 
The failure to make these essential findings makes the 
Board’s remedial order invalid. 


In any event, the Board’s order is an unlawful attempt 
to prescribe that an air carrier provide a specific type of 
service, 2. €., coach service. Because of the restrictions 
contained in section 401(e) of the Federal Aviation Act, 
Capital’s certificates of public convenience and necessity 
authorize Capital to engage in ‘‘air transportation’’ with- 
out limitation as to the type of equipment or accommoda- 
tions to be used by Capital in exercising that authority. 
The obligation imposed upon a carrier by section 404(a) of 
the Act to provide ‘‘adequate’’ service is directly tied to 
the service authorized by a carrier’s certificate. Having no 
power to prescribe in Capital’s certificate that Capital 
engage in a specific service—coach service—the Board 
likewise has no power under the adequacy provisions of the 
Act to order Capital to provide a specific service—coach 
service. The Board’s attempt to do so here is therefore 
unlawful. 


Capital’s basic certificate authority to provide service 
in the three Toledo markets at issue is precisely the same 
certificate authority held by United in these markets. Bach 
carrier’s certificate of public convenience and necessity, 
issued pursuant to the provisions of Title IV of the Fed- 
eral Aviation Act of 1958, provides that the respective 
carrier is ‘‘authorized * * * to engage in air transportation 
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with respect to persons, property and mail’’ in the three 
Toledo markets at issue on an unrestricted basis. Having 
the same certificate authority to engage in air transporta- 
tion in these three markets, each of the two carriers has 
the same legal obligation to provide ‘‘adequate service’’ 
pursuant to the requirements of section 404(a). Accord- 
ingly, the Board’s selection of Capital alone to provide 
uneconomic coach services in these markets unjustly 
discriminates against Capital. 


In essence, the Board’s order unlawfully prescribes 
lower passenger rates than the rates which had previously 
existed in the three Toledo markets. Prior to the proceed- 
ing before the Board, there had never been any reduced 
rate coach fares in any of the three Toledo markets. The 
Board’s order effectively required Capital to file new 
tariffs reducing the rates for air transportation in these 
markets. Although the Federal Aviation Act provides the 
Board with the normal rate-making powers, the Board’s 
action here has effectively set new reduced rates for air 


transportation without having made the findings or con- 
sidered the rate-making factors prescribed by the rate- 
making section of the Act. 


Capital’s provision of the uneconomic coach services 
prescribed by the Board will impose substantial losses 
upon Capital Airlines. In the absence of a finding by the 
Board that Capital’s system operations are being con- 
ducted on a profitable basis and will continue to be so 
operated despite the losses imposed by the prescribed 
coach services, the Board’s order constitutes a deprivation 
of property without due process of law. 
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ARGUMENT 
L THE BOARD'S ORDER IS NOT SUPPORTED BY ADEQUATE FINDINGS 
OF FACT BASED UPON SUBSTANTIAL EVIDENCE. 
That portion of section 404(a) of the Federal Aviation 
Act of 1958, 72 Stat. 760, 49 U.S.C. 1374, which is involved 
in this case provides that 


“‘Tt shall be the duty of every air carrier to provide 
and furnish interstate and overseas air transportation, 
as authorized by its certificate, upon reasonable re- 
quest therefor and * * * to provide safe and adequate 
service, equipment, and facilities in connection with 
such transportation * * *.’’ 


Prior to the decision of the Board in the proceeding now 
before this Court, the Board had decided only one case 
wherein section 404(a) of the Act was directly involved. 
Fort Worth Investigation, CAB Order No. E-12996 dated 
September 23, 1958. In the Fort Worth case, the Board 
enunciated its own concept of the controlling principles 
which should be applied in determining whether a carrier 


was meeting the adequacy of service requirements of the 
Act. The Board stated: 


“Carriers do not provide, and members of the public 
do not use, service in general; transportation services 
and transportation needs inherently pertain to move- 
ments of traffic between specific pairs of points, and 
adequacy must ultimately be determined accordingly.’’ 


* * * * * * * * * 


‘For, while the issue is whether Braniff, as a carrier 
certificated for service between two points, is provid- 
ing adequate service between them, the issue cannot 
be resolved without considering whether the public has 
service by other carriers between such points, and the 
nature of the latter service. Consideration of services 
by alternate carriers, like consideration of services at 
a supplementary airport, follows from the need to take 
into account all the facts and circumstances in deter- 
mining adequacy. Generally speaking, while a carrier’s 
certificate obligates as well as authorizes it to provide 
service between designated points, the certificate does 
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not, in and of itself, require nonstop or limited-stop 
service, or even sinzle-plane service, between particn- 
lar points; the fact that a carrier’s service between a 
pair of points which it is authorized to link may in- 
volve changing planes, layovers, and cireuity is not 
ipso facto a demonstration of inadequacy in mecting 
its certificate obligations, for the character and volume 
of service that is required depends on all the facts, 
including services operated by others. The protection 
of the public’s right to adequate air service between 
two places that are authorized to be linked by compet- 
ing carriers does not require that each carrier’s serv- 
ice in itself be enough to meet the public’s needs, but 
rather that the aggregate of the services offered be- 
tween the two points be adequate to do so. [footnote 
omitted] Where the public has ample services between 
the same two points by another carrier, what might be 
deemed grossly inadequate service by the carrier 
authorized to provide competing service were it the 
sole earrier in the market, may in fact be adequate 
under the cireumstances.”’ 


* * * * + * * * * 


“Probable feasibility of a desired improvement does 
not in itself show legal inadequacy. For, as the Ex- 
aminer correctly recognized, adequacy of service under 
section 404(a) of the Act represents a minimum stand- 
ard of service which an air carrier is legally obligated 
to provide and which the Board will undertake to en- 
foree. As such, the adequacy requirement, although 
part of a statute with strongly promotional objectives, 
is itself basically a protective more than a promotional 
provision, designed as a shield to safeeuard the public 
from poor service rather than as a major vehicle for 
the attainment of maximum service benefits.’” 


(Order No. H-12996, pp. 6, 10-11, 20.) 


The Supreme Court of the United States has also con- 
sidered the power of a governmental body to compel an 
interstate carrier to provide ‘‘adequate”’ service. In the 
leading ease of Atlantic Coast Line v. Wharton, 207 U. S. 
328 (1907), The Supreme Court held as follows: 


<The term ‘adequate or reasonable facilities’ is not in 
its nature capable of exact definition. It is a relative 
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expression and has to be considered as calling for such 
facilities as might be fairly demanded, regard being 
had, among other things, to the size of the place, the 
extent of the demand for transportation, the cost of 
furnishing the additional accommodations asked for, 
and to all other facts which would have a bearing upon 
the question of convenience and cost * * *. That the 
inhabitants of a place demand greater facilities than 
they have is not at all conclusive as to the reasonable- 
ness of their demand for something more.’’ (Emphasis 
added.) 


In the light of the criteria stated by the Supreme Court, 
and in the light of the principles stated by the Board itself 
in its recent Fort Worth case and elsewhere, the present 
order of the Board is legally defective. The order does not 
contain essential findings as to: (1) the compulsory service 
which may be ‘‘fairly demanded’’ by Toledo, (2) the 
‘extent of the demand”’ for such service, (3) the ‘‘cost of 
furnishing the additional accommodations’’, and (4) other 
important matters which ‘‘have a bearing upon the ques- 
tion of convenience and cost’’. Furthermore, the order 
contains certain findings or assumptions by the Board 
which are not supported by substantial evidence. 


The requirement that an administrative agency make 
proper findings based upon substantial evidence in support 
of its decisions is too fundamental to require exposition. 
As this Court stated in American Broadcasting Co. v. Fed- 
eral Communications Commission, 85 App. D. C. 343, 179 
F. 2d 437 (1949), 


‘*It has been made abundantly clear that the Commis- 
sion must find not merely the ultimate facts but in 
addition the basic or underlying facts, and that the 
Court examines the evidence not itself to make a 
finding for the Commission of either the basic or the 
ultimate facts but to ascertain whether or not the basic 
facts are properly supported. [citations omitted].’’ 


In the instant case the Board has determined the ultimate 
fact that Capital’s service in the three Toledo markets is 
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inadequate. The Board’s contention (which Capital sub- 
mits is not supported by the facts, infra, pp. 15-17) that 
the Board authorized Capital to service these three Toledo 
markets in order to compete with United and to promote 
coach service is completely immaterial in determining 
whether the existing service of Capital in these three 
markets is adequate. The question is not why the Board 
certificated Capital to serve particular markets. The ques- 
tion is whether the service in the markets is now legally 
adequate. The Board has failed completely to make any 
findings of the ‘‘basic facts’’ which are required to support 
its ultimate finding that Capital’s service is ‘‘inadequate’’ 
within the meaning of section 404(a) of the Act. 


A. The Board's Ultimate Finding That Capital’s Failure to Pro- 
vide Single-Plane Service in the Toledo Markets Constitutes 
a Violation of Section 404(a) of the Act Is Not Supported 
by Proper Findings Based Upon Substantial Evidence. 


As the Board itself has recognized, ‘‘adequacy of serv- 
ice”? is not an abstract concept unrelated to factual con- 
siderations. Nonetheless, the Board here determined as 
a matter of abstract principle that Capital’s failure to 
provide single-plane service in the three Toledo markets 
constitutes an inadequacy of service within the meaning 
of section 404(a) of the Act. 


The Board made no finding that passengers in the three 
Toledo markets were unable to obtain space on the existing 
single-plane services being operated in the markets. In 
fact, the Board adopted the Examiner’s finding that ‘‘there 
has been no claim that a substantial number of Toledo 
travelers are actually unable to obtain space aboard 


1In the Fort Worth Investigation, Order No. E-12296 dated September 23, 
1958, the Board stated: 
<‘Carriers do not provide, and members of the public do not use, service 
in general; transportation services and transportation needs inherently 
pertain to movements of traffic between specific pairs of points, and 
adequacy must ultimately be determined accordingly.’’ (Order No. 
E-12996, p. 6.) 
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United.’’ (Examiner’s Initial Decision, p. 25; Tr. 949) and 
‘‘that the first-class service provided by United in the 
markets at issue was adequate per se’’ (Order No. E-14629, 
p. 2; Tr. 1167). Nor was there any finding by the Board as 
to the total amount of compulsory single-plane service 
(provided jointly by Capital and United) which might 
reasonably be demanded by Toledo. Similarly, there was 
no finding by the Board as to the approximate number of 
passengers who could reasonably be expected to use the 
total volume of service which would represent the mini- 
mum service necessary to meet the adequacy requirements 
of the Act.? 


Instead of making proper findings directed to the only 
issue properly before the Board—that is, whether the ex- 
isting services in the markets were adequately serving the 
public—the Board reached its ultimate conclusion that 
Capital’s service was inadequate on a purely theoretical 
basis. 


In essence, the Board adopted its Examiner’s reasoning 
that, by removing certain operating restrictions from 
Capital’s certificate in the New York-Chicago Service Case, 
supra, the Board had intended ‘‘that Capital would provide 
a competitive spur to United, would promote coach service 
in that area, and would improve regional service in the 
New York-Philadelphia-Cleveland-Toledo-Detroit-Chicago 
markets.’’ Because the Board found that Capital had 
‘failed to provide this service with respect to Toledo,* * * 
and has never instituted service in the Toledo-Philadelphia 
market’’ (emphasis added), the Board determined that 
Capital’s service was inadequate (Order No. E-14629, pp. 
4-6; Tr. 1169-71). 


Even if this ex post facto statement by the Board as to 
why it removed Capital’s operating restrictions at Toledo 

1The Board did state its ultimate conclusion that it could not *‘find the 
aggregate of present services to be adequate’’ (Order No. E-14629, p. 6; Tr. 
1171), but no factual finding in the Board’s opinion provides any basis for 
this statutory conclusion. 
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were correct (and the Board’s opinion and the record in 
the New York-Chicago Case provide no support for this 
statement, infra, pp. 15-17), it is not an adequate substitute 
for the findings of fact necessary to support the Board’s 
ultimate finding that Capital’s failure to provide single- 
plane service in the three markets constitutes a violation 
of section 404(a) of the Act. 


The Board itself has recognized that a certificate author- 
ization, in and of itself, does not require single-plane 
service between particular points.’ Moreover, the Board 
has frequently authorized competitive air services in meet- 
ing the promotional obligations imposed upon the Board 
by the Federal Aviation Act, e. g., New York-Florida Case, 
Order No. B-10645 dated September 28, 1956, even though 
the Board was unable to find that the existing services in 
the market under consideration were inadequate within 
the meaning of section 404(a) of the Act. In these cases 
the Board has recognized the difference in proof required 
to support a finding of inadequate service under section 
404(a) of the Act and that proof required to support the 
Board’s promotional responsibilities in certificating new 
services under section 401 of the Act, 72 Stat. 754, 49 
U. S. C. §1371. The fact that Capital’s alleged failure to 
compete with United in the three Toledo markets may 
conflict with the Board’s promotional responsibilities is not 
in itself sufficient to sustain a finding that Capital’s failure 
to compete constitutes a violation of section 404(a) of the 
Act. 


1¢<Generally speaking, while a ecarrier’s certificate obligates as well as 
authorizes it to provide service between designated points, the certificate does 
not, in and of itself, require nonstop or limited-stop service, or even single- 
plane service, between particular points; the fact that a carrier’s service 
between a pair of points which it is authorized to link may involve changing 
planes, layovers, and cireuity is not ipso facto a demonstration of inadequacy 
in meeting its certificate obligations, for the character and volume of service 
that is required depends upon all the facts, including services operated by 
others.’’ (Fort Worth Investigation, Order No. E-12996 dated September 
23, 1958, pp. 10-11.) 
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Board Member Denny, in his dissenting opinion to the 
Board’s order in the current case, correctly pointed out 
the higher standard of proof required in a proceeding 
under section 404(a) of the Act as contrasted to a certifi- 
cate proceeding under section 401 of the Act. Member 
Denny stated: 


“This is not a new route proceeding where future 
forecasts of traffic may constitute evidence upon which 
the Board may rely in determining whether additional 
service is needed. A proceeding under 404(a) is ac- 
cusatory in nature and the required proof is different 
than in the ordinary route proceeding. The Board’s 
findings must be based upon substantial evidence that 
clearly shows the inadequacy of the existing service 
and not upon estimates of potential traffic. Int the Fort 
Worth case the Board held that a request for addi- 
tional service must be supported by a clear showing 
that such service is economically feasible. Toledo sub- 
mitted no such evidence and the Board was unable to 
make a finding of economic feasibility.’’? (Order No. 
E-14629, dissenting opinion, p. 3; Tr. 1178) 


Actually, the record does not substain the Board’s ex 
post facto reasoning as to precisely what the Board ex- 
pected of Capital at Toledo when it removed certain of 
Capital’s operating restrictions in the New York-Chicago 
ease. Nothing in the record in the New York-Chicago case 
supports today’s assertion that Capital was given un- 
restricted rights at Toledo because of any belief that 
Capital would provide a ‘‘competitive spur to United’’ or 
would ‘‘promote coach service’? in the three Toledo 
markets at issue here. 


In the New York-Chicago case, Capital was requesting 
inter alia the removal of the restrictions from its routes 
Nos. 14 and 55 within the New York-Chicago area and the 
authority to serve Philadelphia on the Pittsburgh-New 
York segment of its routes Nos. 14 and 55, At that time, 
certain of the restrictions on Capital’s routes required 
Capital’s New York-Chicago flights to make 2 intermediate 
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stops and Capital’s New York-Detroit, New York-Cleve- 
land and New York-Toledo flights to make 1 intermediate 
stop. 


The major thrust of Capital’s proposal was directed 
toward the removal of these intermediate stop require- 
ments in the major markets involved—namely, New York- 
Chicago, New York-Detroit and New York-Cleveland. In 
keeping with Capital’s consistent position that regional 
trunk carriers should not be hampered with unnecessary 
operating restrictions, Capital also requested that its New 
York-Toledo restriction be removed. 


In the schedules which Capital filed in the New York- 
Chicago ease, Capital proposed only first class service with 
DC-3 equipment at Toledo.’ Capital proposed no single- 
plane service whatever in the New York-Toledo market. 
Capital proposed no single-plane service whatever in the 
Chicago-Toledo market. Capital’s sample schedules did 
propose single-plane service in the Philadelphia-Toledo 
market, but the high number of intermediate stops on these 


proposed flights * clearly shows that these flights were not 
designed to provide effective single-plane service in the 
market.* 


At no time—either in sample schedules or in representa- 
tions made to the Board—did Capital ever propose to pro- 
vide coach service in the Toledo markets at issue here. 


A carrier which does not propose to offer single-plane 
service in competition with the existing single-plane non- 
stop service being operated by the existing carrier in speci- 


1It should be noted that sample schedules filed by carriers seeking new 
route authority in Board proceedings have never been considered by the Board 
or the carriers to constitute a legal commitment on the part of the carrier to 
provide precisely such service if its application were granted. At most, these 
sample schedules represent a carrier’s best judgment at the time of the serv- 
ice which it believes required. 

2One flight proposed four intermediate stops in cach direction and the 
other flight proposed two intermediate stops. 


3 Tr. 654. 
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fied markets is clearly not going to provide a ‘‘competitive 
spur’? to the existing carrier. Nor does Capital’s proposal 
for Toledo provide any basis for assuming that Capital 
was planning to ‘‘promote coach service’’ in these Toledo 
markets. 


In setting forth the only specific reasons why it was 
removing Capital’s New York-Toledo restriction, the 
Board merely stated that neither United nor TWA objected 
to its removal and that the evidence showed no further 
need for the restriction (New York-Chicago Service Case, 
Order No. E-9587, pp. 21-22). 


In view of these unchallenged facts—and contrary to the 
Board’s unwarranted ex post facto statements—it is ob- 
vious that the Board did not remove Capital’s New York- 
Toledo restriction upon any assumption that Capital was 
proposing to be a ‘‘competitive spur”’ to United or would 
“<promote coach service’’ in the markets which are at issue 
in this current case. 


Therefore, the Board’s ultimate finding of a violation 
is invalid for lack of supporting findings, findings which 
the Supreme Court and the Board itself have elsewhere 
ruled essential. 


B. The Board’s Prescribed Remedy for Capital’s Alleged Viola- 
tion of Section 404(a) of the Act Is Not Supported by Ade- 
quate Findings of Fact Based Upon Substantial Evidence. 


Even if the validity of the Board’s ultimate finding of 
a violation is assumed arguendo, the Board’s remedial 
order directing Capital to provide specified air coach 
services is not based upon appropriate findings supported 
by substantial evidence that the remedy fashioned by the 
Board is proper. In the absence of such findings and such 
evidence, the Board’s order is invalid. 


The Supreme Court has recognized that the discretion 
of an administrative agency to fashion a proper remedy 
upon a finding of a statutory violation is not unlimited. 
See Jacob Siegel Co. v. Federal Trade Commission, 327 
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U. S. 608 (1946); Federal Trade Commission v. Royal 
Milling Co., 288 U. 8. 212 (1933). The remedy proposed 
must bear some reasonable relationship to the statutory 
violation. 


On the basis of its finding that Capital’s service was 
inadequate and that Capital should be ordered to comply 
with the provisions of section 404(a) of the Act, the Board 
stated : 

“The manner in which such compliance shall be or- 


dered rests within the sound discretion of the Board.”’ 
(Order No. E-14629, p. 7; Tr. 1172) 


Although the Board undoubtedly has broad discretion in 
its administration of the Act, it is obviously not free to 
act in adjudicatory proceedings without satisfying the 
minimum requirement that its remedial orders be based 
upon appropriate findings supported by substantial evi- 
dence. The Board made no finding that there was a valid 
and reasonable requirement for coach service in the three 
Toledo markets. Nor did the Board make any finding that 
Capital can operate the prescribed coach services on an 
economic basis. In other words, the Board’s opinion pro- 
vides no means by which this Court can determine whether 
the Board’s remedy will appropriately satisfy the alleged 
inadequacy in Capital’s service. The failure to make these 
essential findings makes the Board’s order invalid. 


The Board’s remedial order directing Capital to provide 
specific coach schedules on the basis of the record pre- 
sented here is in express contradiction of the position the 
Board has taken in another proceeding now pending before 
it. On October 31, 1958, the Board issued an order in- 
stituting a broad investigation to consider what standards 
governing the provision of coach service in short haul 
markets should be adopted for the guidance of the in- 
dustry. Coach Investigation, New York City Markets, 
Docket No. 9973; Order No. B-13125 dated October 31, 
1958. Ten of the twelve trunk carriers and one local 
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service carrier have been made parties to this broad in- 
quiry into the relationship, if any, between a failure to 
provide coach service in specific markets and the adequacy 
provisions of section 404(a) of the Act. In determining 
whether the coach service offered in the markets under 
consideration is adequate, the Board’s order of investiga- 
tion states: 


“In order to make this determination the Board will 
be required to consider, and the carriers will be ex- 
pected to provide adequate information with respect 
to matters including, but not limited to, the type of 
markets in terms of traffic density, average passenger 
haul, ete., in which coach service is economically feasi- 
ble; the optimum volume of coach service vis-a-vis 
first class service; the operational or equipment prob- 
lems inherent in provision of coach service; the prac- 
ticability of providing coach service in short haul mar- 
kets where the first class-coach fare differential would 
be slight; and such other problems as may militate 
against provision of day or night coach or combina- 
tion coach-first class service.’? (Order No. E-131235, 
pp. 3-4.) 


The Board’s order of investigation further states that it 
wishes to determine: 


“¢* * * whether the failure to render adequate coach- 
type service has resulted in a failure to render ade- 
quate service within the meaning of section 404(a) 
of the Act.’’ 


Hearing in this Coach Investigation case is now being 
held before an Examiner of the Board. 


In the present proceeding the Board has tailed to con- 
sider any evidence of the type which it now says in the 
Coach Investigation case it is required to review in order 
to determine whether coach services should be ordered in 
certain markets in satisfaction of the adequacy require- 
ments of the Act. 
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The Board’s order of investigation in the Coach Investi- 
gation case states that its determination there will 


‘Consider such standards for the carriers’ guidance 
in providing adequate coach service as may be re- 
quired.”” (Order No. E-13125, p. 3.) 


Certainly, the Board’s current remedial order against 
Capital provides no standards by which Capital or any 
other carrier can possibly determine when the Board 
would direct a carrier to provide coach services in order 
to remedy an alleged inadequacy of service. 


In the present proceeding, the Board has ordered a 
remedy for a finding of inadequacy when the Board itself 
has stated elsewhere that such a remedy should not be 
ordered until the Board has considered many types of evi- 
dence not present here. By the Board’s own admission, 
therefore, it is clear that the Board’s remedial order in 
this case is not supported by substantial evidence or by 
proper findings. 

IL THE BOARD HAS NO AUTHORITY TO ORDER A CARRIER TO PROVIDE 
COACH SERVICE. 

The Federal Aviation Act gives the Board no authority 
to order a carrier to provide a specific type of service, t.e., 
coach service. The Board’s attempt to do so here is there- 
fore unlawful. 

Section 401(e) of the Act, 72 Stat. 754, 49 U.S.C. $1371 
provides, inter alia, that: 


“No term, condition, or limitation of a certificate shall 
restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities 
for performing the authorized transportation and serv- 
ice as the development of the business and the demands 
of the public shall require.”’ 


The foregoing statutory limitation on the Board’s au- 
thority to specify the type of service which a carrier is 
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authorized to provide effectively prevents the Board from 
issuing a certificate which is expressly limited to first class 
service or coach service or any specific combination of 
both. The Board has recognized this limitation of its 
authority even where the Board has wished to authorize 
service with the expressed intention that the newly au- 
thorized carrier would confine itself to low-cost or coach 
service. See, ¢.g., Service to Puerto Rico Case, Order No. 
E-11959, dated September 12, 1957." 


Section 404(a) of the Act obligates every air carrier to 
provide ‘‘upon reasonable request therefor’’ only that “n- 
terstate and overseas air transportation * * * authorized 
by its certificate * * *.”? Section 404(a) further provides 
that ‘‘in connection with such air transportation’’ each 
carrier shall provide ‘‘adequate service, equipment and 
facilities’’. Because of the limitations of section 401(e), 
Capital’s certificate is not limited to nor does it prescribe 
a specific type of service (except a general classification 
as to persons, property and mail). 


If the Board finds, after notice and hearing, that a 
carrier ‘‘has failed to comply with any provision of this 
Act’’ section 1002(¢c) of the Act directs the Board to 
‘issue an appropriate order to compel such person 
to comply therewith’’. Inasmuch as a carrier’s obligation to 
provide ‘‘adequate’’ air transportation is directly tied to 
the authority granted by its certificate, it logically follows 
that the Board cannot properly order a carrier to provide 
a specific service, 4.e., coach service, which has not been 
and cannot be legally prescribed in the carrier’s certificate. 


In the present case, the Board has gone far beyond or- 
dering Capital to provide coach service which, for the rea- 
sons heretofore stated, is in itself unlawful. The Board 
has ordered that one of the two daily round trips at Toledo 
must be operated during daylight hours. In view of the 


1 Even if the Board has the legal power to specify in a certificate the type 
of service to be provided, the Board has not exercised that power in the 
instant case. 
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Board’s Economic Regulations which require high density 
seating for daycoach operations (Part 399.19, Statements 
of General Policy), the Board’s order has the practical 
effect of prescribing ‘‘equipment, accommodations and fa- 
cilities for performing the authorized air transportation’ 
—a prescription which is expressly forbidden to the Board 
by section 401(e) of the Act. 


At most, sections 404(a) and 1002(c) of the Act permit 
the Board, after making proper findings based upon sub- 
stantial evidence, to order a carrier to provide ‘‘air trans- 
portation’’. It clearly does not authorize the Board to 
order a specific type of service, i.e., coach service, to be 
operated during certain hours, a.e., daylight hours, in air- 
craft with prescribed minimum seating densities. 


As a consequence, the Board’s order here which pur- 
ports to order Capital to provide two daily round trip 
coach trips at Toledo, one of which is to be operated in 
daylight hours, is in excess of the Board’s statutory power 
and is therefore unlawful. 


Ill. THE BOARD'S SELECTION OF CAPITAL ALONE TO PROVIDE UNECO- 
NOMIC COACH SERVICE AT TOLEDO UNLAWFULLY DISCRIMINATES 
AGAINST CAPITAL. 

Section 404(a) of the Act imposes an obligation upon 
“every air carrier to provide and furnish interstate and 
overseas air transportation, as authorized by its certifi- 
cate, upon reasonable request therefor’’ and ‘‘to provide 
safe and adequate service, equipment and facilities in con- 
nection with such transportation.’’ (Emphasis added.) 


Capital’s certificate authority to provide service in the 
three Toledo markets at issue is precisely the same certifi- 
cate authority held by United in these markets. Each car- 
rier’s certificate of public convenience and necessity, issued 
pursuant to the provisions of Title IV of the Federal 
Aviation Act, provides that the respective carrier is ‘‘au- 
thorized * * * to engage in air transportation with respect 
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to persons, property and mail’’ in the three Toledo mar- 
kets at issue on an unrestricted basis. Having the same 
certificate authority to engage in air transportation in 
these three markets, each of the two carriers has the same 
legal obligation to provide ‘‘adequate service’? pursuant 
to the requirements of section 404(a) of the Act. 


As section 404(a) clearly states, ‘‘every air carrier’ has 
the obligation for satisfying the reasonable requests for 
air transportation over the routes that it is authorized to 
serve. Where two or more trunk carriers are equally certi- 
ficated to provide service between the same two points, 
each of them is equally responsible for satisfying these air 
transportation requirements. Hither this responsibility 
is the obligation of ‘‘every air carrier’’ authorized over the 
route, or it is the obligation of none. 


Although the Board has failed to make an express find- 
ing that there is a valid requirement for air coach service 
in the three Toledo markets (supra, p. 18), the Board’s 
order directing Capital to provide such service impliedly 
suggests that the Board believes such service is required.’ 
Even if such a requirement exists, the Federal Aviation 
Act does not provide the Board with any authority to 
single out Capital to provide the alleged deficiency in serv- 
ice. Having the same authority as United in these mar- 
kets, Capital can have no greater obligation than United 
to serve these markets with coach flights. 


The Board’s selection of Capital alone to bear the finan- 
cial losses entailed in the provision of the prescribed coach 
services is a patent violation of the Fifth Amendment in 
depriving Capital of its property without due process 
of law. The precise denial of due process here involved is 
the imposition of the burden of uneconomic services upon 
only one of two equally certificated carriers when there is 
no real or substantial distinction between them which can 


1If there is no requirement for coach service in the markets, the Board’s 
remedial order is clearly unlawful, supra, pp. 17-18. 


possibly justify the discrimination. It is well settled that 
an act of discrimination, when producing a gross and pat- 
ent inequality, is equivalent to confiscation and is subject 
under the Fifth Amendment to challenge and annulment. 
See Brushaber v. Union Pacific R. R. Co., 240 U.S. 1, 24-25 
(1916); Stewart Machine Co. v. Davis, 301 U. S. 548, 585 
(1937). 


In invalidating a discrimination implicit in the Railroad 
Retirement Act of 1934 as being in violation of the Fifth 
Amendment, the Supreme Court stated: 


“This Court has repeatedly had occasion to say 
that the railroads, though their property be devoted 
to public uses, remain the private property of their 
owners, and that their assets may not be taken with- 
out just compensation. The carriers have not ceased 
to be privately operated and privately owned, however 
much subject to regulation in the interest of interstate 
commerce. There is no warrant for taking the prop- 
erty or money of one and transferring it to another 
without compensation, whether the object of the trans- 
fer be to build up the equipment of the transferee or 
to pension its employees.”’* 


In the present case, there is no direct transfer of prop- 
erty or money from one air carrier to another. Nonetheless, 
to require one carrier to assume the financial burden of 
providing uneconomic coach service pursuant to section 
404(a) of the Act while excusing its competitor accom- 
plishes precisely the same result. 


If there is any legal obligation to provide uneconomic 
coach service in the three Toledo markets, the obligation 
is the equal responsibility of both Capital and United. 
The Board’s attempt to shift this obligation to Capital 
alone is unjustly discriminatory and therefore unlawful. 


1 Retirement Board v. Alton, 295 U. S. 330, 357 (1935). 
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IV. THE BOARD'S ORDER ERRONEOUSLY PRESCRIBES NEW RATES FOR 
THE CARRIAGE OF PERSONS WITHOUT HAVING MET THE REQUIRE- 
MENTS OF SECTIONS 1002(d) AND 1002(e) OF THE ACT. 

The Board’s order requiring Capital to provide coach 
service in the three Toledo markets is essentially an effort 
by the Board to prescribe lower rates for the transporta- 
tion of passengers than had previously existed in those 
markets. Because neither Capital nor United had ever 
provided coach service in these markets, neither carrier 
had heretofore ever filed a tariff with the Board setting 
forth the rates for coach transportation in the markets. 


In order to comply with the terms of the Board’s order 
directing Capital to provide reduced fare coach service in 
the three Toledo markets, Capital was forced to file coach 
tariffs to become effective when it was obligated to pro- 
vide the coach services prescribed by Order No. E-14629. 
By reason of the requirements of Part 399.19 of the Board’s 
Economic Regulations, Capital was compelled to set the 
fares for this new coach service at a level no greater than 


75 per cent of the then existing first class fares in the 
markets. This foreed fare reduction is clearly unlawful. 


Although the Board is given authority by sections 
1002(d) and 1002(e) of the Act, 72 Stat. 788, 49 U. 8. C. 
§ 1482, to prescribe lawful rates for air transportation, the 
Board’s action here purports to prescribe such rates with- 
out the Board having made the findings or considered the 
rate-making factors required by those sections of the 
Act. 


Section 1002(d) empowers the Board, after notice and 
hearing, to prescribe ‘‘the lawful rate, fare or charge”’ 
for interstate air transportation upon a finding that the 
existing rate ‘‘is or will be unjust or unreasonable, or un- 
justly discriminatory, or unduly preferential, or unduly 
prejudicial.” The Board’s order now being challenged 


1 ‘Pare differentials: Both high density and off-peak services will be sub- 
ject to a fare ceiling of 75 percent of the corresponding first class fare.’’ 
(Section 399.19(d), Board Economic Regulations.) 
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effectively required Capital to reduce the current rates 
for passenger transportation in the markets at issue with- 
out the Board having made any finding that the current 
rates are ‘‘unjust or unreasonable, or unjustly discrimi- 
natory, or unduly preferential, or unduly prejudicial.’’ 


Similarly, section 1002(e) of the Act specifically directs 
the Board, in exercising its rate-making powers and duties, 
to take into consideration, among other factors: 


«(1) The effect of such rates upon the movement of 
traffic; 


(2) The need in the public interest of adequate and 
efficient transportation of persons and property by 
air carriers at the lowest cost consistent with the 
furnishing of such service; 


(3) Such standards respecting the character and qual- 


ity of service to be rendered by air carriers as may 
be prescribed by or pursuant to law; 


(4) The inherent advantages of transportation by 
aircraft; and 

(5) The need of each air carrier for revenue sufficient 
to enable such air carrier, under honest, economical, 
and efficient management, to provide adequate and 
efficient air carrier service.”’ 


The Board’s decision in the current proceeding fails 
completely to show that any consideration was given by 
the Board to these factors in reaching its conclusion. 


The rate-making powers granted the Board are clear 
and unequivocal. The Board has no power to effectively 
reduce the rates for air transportation—as has been done 
here in the three Toledo markets—without first complying 
with the specific requirements of sections 1002(d) and 
1002(e) of the Act. The Board’s failure to comply with 


these requirements makes its order invalid. 
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V. THE BOARD'S ORDER DIRECTING CAPITAL TO PROVIDE UNECO- 
NOMIC SERVICE CONSTITUTES A DEPRIVATION OF PROPERTY 
WITHOUT DUE PROCESS OF LAW. 


Capital cannot possibly provide the coach services pre- 
scribed by the Board to be operated for at least one year 
without incurring substantial losses. In the absence of a 
finding by the Board that Capital’s system operations are 
being conducted on a profitable basis and will continue to 
be so operated despite the losses imposed by the prescribed 
coach services, the Board’s order constitutes a depriva- 
tion of property without due process of law. 


At the hearing before the Board’s Examiner, Capital 
submitted detailed exhibits showing that the first class 
service alone requested of Capital by Toledo would cause 
losses to Capital of $382,000 per year (Tr. 646). The first 
class service requested by Toledo actually involved less 
service than that which has been ordered by the Board. 
Because Toledo’s major emphasis at the time of hearing 
was to secure additional first class service from Capital, 


Capital did not attempt to compute the losses which would 
be incurred if only coach service were required, but Capi- 
tal’s witness did testify that these losses would be sub- 
stantial (Tr. 646). 


United did present a detailed revenue and expense an- 
alysis as to coach service. United showed that if it were 
required to provide a single round trip couch flight in the 
three markets at issue (in other words, only one-half the 
service the Board has ordered Capital to provide) United 
would incur annual losses of $392,000 (Tr. 718). 


Capital’s and United’s financial estimates are the only 
evidentiary data in the record on the financial results of 
providing the required services. Toledo submitted no 
evidence as to the financial results of its requested service. 


The Board was unable to make a finding that the pre- 
scribed coach service would be economically feasible. This 
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is not surprising inasmuch as the only evidence of record 
on the cost of providing the required services overwhelm- 
ingly demonstrates that the forced operation of coach serv- 
ices in the three Toledo markets will cause serious losses 
for Capital. The Board’s cavalier hope that the service 
‘‘should become self-sustaining’’* is no substitute for a 
finding of economic feasibility. 


Capital’s financial position is far too precarious to ab- 
sorb the economic losses which the required services will 
impose upon Capital. In 1956 Capital suffered a net loss 
of $1,256,953, in 1957 a net loss of $2,870,355, in 1958 a net 
loss of $436,738 and, in 1959, a net loss of $1,757,425 on 
total revenues of $108,488,656 (Capital Forms 41, Civil 
Aeronautics Board). The Board gave no consideration 
whatsoever to the effect of the additional losses of the 
required coach services upon Capital’s substantial system 
losses. Even where a rail carrier’s system operations are 
being operated on a profitable basis, it has been frequently 
held that the carrier cannot be required to operate uneco- 
nomic services when there are alternative services which 
meet the reasonable requirements of the traveling public. 
See Atlantic Coast Line R. Co. v. Public Service Commis- 
sion, 77 F. Supp. 675, 686-87 (E. D. S. C. 1948). Here, 
where Capital’s system operations are being conducted 
at a loss, the requirement that further uneconomic services 
be provided constitutes a confiscation of private property 
without due process of law. 


1 Order No. E-14629, pp. 7-8; Tr. 1172-73. 
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VL CONCLUSION. 

WueEnreEr ore, in consideration of the foregoing, Petitioner 
Capital Airlines, Inc. respectfully requests this Court to 
set aside Respondent’s order herein discussed and to grant 
Petitioner such other relief as justice may require. 


Respectfully submitted, 


Rosert B. Hanxrns 
Macon M. Artuur 
Attorneys for Petitioner 
Capital Airlines, Inc. 
Aparr, ULMER, MurcHIson, 
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APPENDIX A 
Statutes and Regulations Involved 
Federal Aviation Act of 1958, 72 Stat. 731, 49 U. S.C. 
§ 1301 et seq. 


Section 401(e): 


Each certificate issued under this section shall 
specify the terminal points and intermediate points, if 
any, between which the air carrier is authorized to 
engage in air transportation and the service to be 
rendered; and there shall be attached to the exercise 
of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require. A cer- 
tifieate issued under this section to engage in foreign 
air transportation shall, insofar as the operation is to 
take place without the United States, designate the 
terminal and intermediate points only insofar as the 
Board shall deem practicable, and otherwise shall 
designate only the general route or routes to be fol- 
lowed. Any air carrier holding a certificate for foreign 
air transportation shall be authorized to handle and 
transport mail of countries other than the United 
States. No term, condition, or limitation of a certifi- 
eate shall restrict the right of an air carrier to add to 
or change schedules, equipment, accommodations, and 
facilities for performing the authorized transportation 
and service as the development of the business and the 
demands of the public shall require. No air carrier 
shall be deemed to have violated any term, condition, 
or limitation of its certificate by landing or taking off 
during an emergency at a point not named in its cer- 
tificate or by operating in an emergency under regula- 
tions which may be prescribed by the Board, between 
terminal and intermediate points other than those 
specified in its certificate. Any air carrier may make 
charter trips or perform any other special service, 
without regard to the points named in its certificate, 
under regulations prescribed by the Board. 


(72 Stat. 754, 49 U.S.C. § 1371.) 


Section 404(a) : 


It shall be the duty of every air carrier to provide 
and furnish interstate and overseas air transportation, 
as authorized by its certificate, upon reasonable re- 
quest therefor and to provide reasonable through serv- 
ice in such air transportation in connection with other 
air carriers; to provide safe and adequate service, 
equipment, and facilities in connection with such trans- 
portation; to establish, observe, and enforce just and 
reasonable individual and joint rates, fares, and 
charges, and just and reasonable classifications, rules, 
regulations, and practices relating to such air trans- 
portation; and, in case of such joint rates, fares, and 
charges, to establish just, reasonable, and equitable 
divisions thereof as between air carriers participating 
therein which shall not unduly prefer or prejudice any 
of such participating air carriers. 


(72 Stat. 760, 49 U.S.C. § 1374.) 


Section 1002(c) : 


If the Administrator or the Board finds, after notice 
and hearing, in any investigation instituted upon com- 
plaint or upon their own initiative, with respect to 
matters within their jurisdiction, that any person has 
failed to comply with any provision of this Act or any 
requirement established pursuant thereto, the Adminis- 
trator or the Board shall issue an appropriate order to 
compel such person to comply therewith. 


Section 1002(d) : 


Whenever, after notice and hearing, upon complaint, 
or upon its own initiative, the Board shall be of the 
opinion that any individual or joint rate, fare, or 
charge demanded, charged, collected or received by 
any air carrier for interstate or overseas air transpor- 
tation, or any classification, rule, regulation, or prac- 
tice affecting such rate, fare, or charge, or the value of 
the service thereunder, is or will be unjust or unreason- 
able, or unjustly discriminatory, or unduly preferen- 
tial, or unduly prejudicial, the Board shall determine 
and prescribe the lawful rate, fare, or charge (or the 
maximum or minimum, or the maximum and minimum 
thereof) thereafter to be demanded, charged, collected, 
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or received, or the lawful classification, rule, regula- 
tion, or practice thereafter to be made effective: Pro- 
vided, That as to rates, fares, and charges for overseas 
air transportation, the Board shall determine and 
prescribe only a just and reasonable maximum or 


minimum, or maximum and minimum rate, fare, or 


charge. 
(72 Stat. 788, 49 U.S.C. § 1482.) 
Section 1002(e) : 


In exercising and performing its powers and duties 
with respect to the determination of rates for the 
carriage of persons or property, the Board shall take 
into consideration, among other factors— 


(1) The effect of such rates upon the movement of 
traffic; 


(2) The need in the public interest of adequate and 
efficient transportation of persons and property by air 
carriers at the lowest cost consistent with the furnish- 
ing of such service; 


(3) Such standards respecting the character and 


quality of service to be rendered by air carriers as may 
be prescribed by or pursuant to law; 


(4) The inherent advantages of transportation by 
aircraft; and 

(5) The need of each air carrier for revenue sufii- 
cient to enable such air carrier, under honest, economi- 
cal, and efficient management, to provide adequate and 
efficient air carrier service. 


(72 Stat. 788, 49 U.S.C. § 1482.) 


Civil Aeronautics Board, Economic Regulations 
Section 399.19, Domestic Coach Policy: 


It is the policy of the Board to encourage regular 
coach service by the certificated air carriers as one 
means of achieving the maximum development of civil 
aviation in the United States through placing air 
travel within the economic reach of the great majority 
of the traveling public. For the purpose of this policy, 
coach operations will be divided into two main classes: 
Off-peak services and high density services. 
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(a) Off-peak services are reduced fare services 
which have as their primary objective the additional 
utilization of available equipment and facilities with 
flights departing at such times—particularly during 
the night hours—as would make their operation in first 
class service uneconomic because of the inconvenience 
of the departure time. 


(b) High density services are reduced fare services 
which are conducted, without restriction as to flight 
departure time, in aircraft specifically equipped for 
and assigned to such service and having the applicable 
minimum seating capacity set forth below: 


Constellation 049 to 749 
Constellation 1049 


Note: Maximum seating density is 
governed by the Civil Air Regulations. 


(c) Food service. No free food service except for 


coffee or similar beverages will be permitted on either 
off-peak or high density service. 


(d) Fare differentials: Both high density and off- 
peak services will be subject to a fare ceiling of 75 
percent of the corresponding first class fare. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,475 


.S 


CAPITAL AIRLINES, INC., Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, Respondent, 
CITY AND CHAMBER OF COMMERCE OF TOLEDO, Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

Petitioner (Capital) is one of twelve trunkline air carriers 
certificated to conduct domestic passenger, property and mail oper- 
ations. Among its many authorizations is the authority to provide 
Toledo with service to and from Chicago, Philadelphia and New York 


(Map, App. A). Capital's petition seeks review of a Board decision 


| 
which held this particular service inadequate and ordered a spetific 
1 


remedy therefor (Orders E-14629 and E-14725; Tr. 116), 1233). All 


the issues raised by Capital are concerned either with the Board's 


1/ On December 31, 1959, this Court denied Capital's petiti 
for stay. | 
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statutory authority to enter such an order in any circumstances, or 
the adequacy of the findings made to sustain it, or the adequacy of 
the evidence to support the findings. There are no "fair hearing" 
questions. 
1. Nature of the before the n 

The Board's order was the culmination of a consolidated pro- 
ceeding (Toledo Adequacy of Service Investigation) instituted (1) 
upon a complaint by Toledo alleging that Capital was not providing 
the city with adequate air service to and from Chicago, Cleveland, 
Philadelphia and New York, as required by its certificate of public 
convenience and necessity and section 0k(a) of the Civil Aeronautics 


2 
Acts and (2) upon the Board's own motion to determine whether United 


2/ Between the time of the institution of the proceeding and 
the on, the Civil Aeronautics Act (52 Stat. 973, hg U.S.C. OL 
et seq.) was supplanted by the Federal Aviation Act (72 Stat. 731, 
TS U.S.C. 1301 et seq.). The provisions of the former act here 
involved were re-enacted without change, and there is admittedly no 
issue here stemming from the change-over. Section hO}(a) of the 
Civil Aeronautics Act is now, without change, section Oh(a) of the 
Federal Aviation Act and provides as follows: 


by its certificate, 

to provide reaso 

portation in connec 

vide safe and adequate service, equipment, and facilities 

in comection with such transportation; to establish, 
‘and enforce just and reasonable individual and 

joint rates, fares, and charges, and just and reasonable 

classifications, rules, regulations, and practices relat- 

ing to such air transportation; and, in case of such joint 

rates, fares, and charges, to establish just, reasonable, 

and equitable divisions thereof as between air carriers 

icipating therein which shall not unduly prefer or 
prejudice any of such participating air carriers.* 


ss) = 
Air Lines, which was also certificated between the same points, 


3 
providing adequate air coach service. After a full evidentiary 


hearing and briefs, the Examiner issued an initial decision in which 


he concluded (1) that an order of compliance should be issued 
requiring Capital to furnish for a trial period of one year tio 


dail 


round-trip through coach flights between Toledo, Chicago, Philadelphia 


and New York, and that at least one of these flights should be operated 
| 


during daylight hours; (2) that the proceeding should remain open for 


the purpose of evaluating Capital's first year's operations; and (3) 


that the proceeding should be dismissed as to United (Tr. 95h). 


followed exceptions, briefs and oral argument to the Board, and 


| There 


the 


Board's adoption of the imei Ya findings and conclusions with certain 
| 


modifications and elaborations, 


TS 


3/ Air coach service is an economy class service which sells at 


approximately 25 percent lower than first class accommodation. 


Its 


lesser convenience and value to the traveler result chiefly from the 
installation of additional seats in the aircraft and the absence of 


free full-course meals. It is these differences, however, that 


make 


the coach service profitable to carriers. Coach service is a post 


war innovation which has enjoyed a phenomenal growth to the poi 
where it now accounts for approximately 0% of the air market 
out undue diversion from first-class traffic. | 


h/ The adequacy of service issue with respect to Toledo- | 


t 
th- 


Cleveland dropped out of the picture when no exceptions were taken 


to the Examiner's finding that no inadequacy existed there. 


aaiatn 
2. The bases for the Examiner's decision 

The Examiner considered the evidence showing the high rank of 
Toledo in population, mamfacturing, purchasing power, its nation- 
wide business interrelationships, particularly with New York, Chicago, 
and Philadelphia, and its consequent need for, and ability to support, 
on the basis of certain comparative indices, a high level of air 
service (Tr. 927, 928, 933). He detailed the history of the Board's 
efforts in two former proceedings to fulfill Toledo's needs in the 
markets here involved by certificating Capital to furnish additional 
service and to provide a competitive spar to the incumbent carrier, 
United Airlines, He especially noted that the Board's selection of 
Capital over several other applicants wishing to provide service to 
Toledo was heavily influenced by its profession of being a *regional* 
carrier interested in providing service to closely related cities, and 
by its proven interest in developing coach service (Tr. 928-932). The 
Examiner then considered what Capital had done with this acquired 
certificate authority and found that it had never attempted coach 
service between Toledo and any of these markets, and as to first-class 
service (1) that it had never offered through service between Toledo 


and Philadelphia; (2) that since 1955, it had not provided any through 
service between Toledo and New York; (3) that since 1956, it had not 


provided any through service between Toledo and Chicago; () that at 
the time of the hearing, it offered no service of any kind between 


Toledo and Philadelphia, and only one round-trip connecting flight between 


eS 
Toledo and Chicago and Toledo and New York; and (5) layover periods 

on some of the connecting flights were inordinately high (Tr. 933-934). 
The Examiner could not upon the evidence ascribe this kind of perform- 
ance to lack of patronage, pointing out that in 1955 when Capital 
scheduled two conveniently timed DC-l, flights between New York, |Toledo 


and Chicago, an average of .) and 3).1 passengers was carried on 
departure from Toledo in each direction (Tr. 942), and that United's 
flights were well patronized (Tr. 93h). As a further indication of 
potential, he noted the fact that whereas 61 percent of the Toledo 
business trips in these markets were made by air, 83 percent of| the 
Toledo business trips to all other points were made by air (tr. | 933). 
Rather, the Examiner found on the basis of Capital's participation in 
other markets and its testimony of record that it “has decided bs a 
matter of company policy to concentrate its efforts on the richer 
segments and neglect the lesser markets" (Tr. 942, 918). 
Concluding that Capital's failure to render any first-class or 
coach through service in the Toledo-Chicago-Philadelphia-New York 


| 
markets in competition with United constituted a violation of the 


| 
adequacy of service requirements of section hok(a) of the Act, the 
| 


Examiner turned to a consideration of a remedy best suited to the 
particular situation (Tr. 953). He was not without sympathy for 
Capital's unwillingness to pit its unpressurized DC-3 and DC-4. equip- 
ment against United's Convairs and DC-6 Bts in first-class service, 
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and its unwillingness to shift its alleged limited supply of Viscount 
aircraft from more lucrative markets (Tr. 9). Moreover, he could 
not find (as Toledo urged him to find) that section hOk(a) required 
Capital to provide first-class service with Viscounts (Tr. 949). He 
believed, however, that Capital could fulfill its minimm service 
obligations by operating coach service, and that such a service had 
good prospects for profitable and effective competition with United 
not only because of the existing air market but also because of its 


attractiveness to large mumbers of econany-minded Smervrers who there- 


tofore had used surface transportation (Tr. 944-945). Even without 
considering a normal traffic growth factor and the additional growth 

to be expected fram an economy-type service, the Examiner was impressed 
with the substantial numbers of passengers enplaned in Toledo for 

New York, Philadelphia and Chicago (Tr. 952). He then showed on the 


83/ United provides, in first class service, five and one-half 
round-trips daily to Chicago with Convairs; three round-trips to 
New York with DC-6 Bts; and one DC-6 B round-trip to Philadelphia 
(tr. 93h). It has no coach flights, and the Examiner found that in 
view of the above schedules it had no obligation under section 
0h(a) to offer any (Tr. 949). 


6/ Forty percent of Toledo's travel was personal rather than 
of a ss nature which gave some indication of the economy- 
minded market ready for tapping (Tr. 9h). 


me There was an average daily passenger flow of 8.6 between 
New York-Toledo, 75); between Chicago-Toledo, and 36.2 between 
Philadelphia-Toledo (Tr. 952). ‘The Examiner had previously noted 
that of the 76 cities receiving coach service, 25 generated less 
passengers than Toledo, hh had less effective buying income, and 
36 had less population (Tr. 937). 
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| 
basis of cost data in the record and what he considered realistic 
cost allocations, that the passenger load necessary for a break-even 
operation at lower fares was attainable without great difficulty 


(tr. 952, 956, 957). While the Examiner did not prescribe the type 
of equipment Capital should use in coach service, his calculations 
were based on types which the carrier could not as seriously claim 
it could use to better advantage in more lucrative markets, and) he 
considered this to be in line with his attempt to fashion a remedy 


which would best fit the particular circumstances of this case. 


3. The Board's decision | 
Upon a consideration of the entire record, the Board issued an 
order and opinion which adopted all of the Examiner's recommendations 
and practically all his findings and conclusions in support thereof 
(Tr. 116-1180). In view of the Examiner's extensive discussion of 
the evidence and applicable law, however, it addressed itself only 
to those exceptions which it believed warranted further comment. It 


approved of the Examiner's finding that the principal purpose in 


certificating Capital for Toledo service was to provide competition 
| 


8/ He found, for example, that only 26 passengers (a load factor 
of 1%) would be necessary to break even on a DC-) flight at a fare 
of 5.5¢ per mile. And even at a fare as low as 5¢ per mile, only 29 
passengers (15% load factor) would be required. He further noted 
that night operations with a Viscount (depreciation being excluded) 
could break even with five less passengers (Tr. 952). | 
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with United, and that Capital had utterly frustrated that purpose 
in not even seriously attempting to offer competition (Tr. 1169- 
1170). The Board held that while the aggregate of the services 
offered by competing carriers is a factor to be considered in 
determining the ‘service adequacy of a particular carrier, this by 
no means excused a carrier from making a reasonable attempt to share 
and develop the market. Furthermore, the Board was unable to find 
on the record that the aggregate amount of service here was adequate 
(Tr. 1171). ‘The Board agreed with the Examiner that once Capital's 
over-all services were found to be inadequate, the manner in which 
compliance with section }0k(a) of the Act should be ordered rested 
within the sound discretion of the agency. And it believed that 
the Examiner fully and fairly explored the evidence in this case and 
fashioned en appropriate remedy which balances the conflicting needs 
of the carrier and the traveling public" (Tr. 1172). ‘The Board re- 
viewed the evidence as to the economic prospects for the two daily 
round-trip coach flights found required and agreed that such operations 
offered reasonable prospects for economic success, and that “even if 
the proposed service should fail to prove economical in this trial 
period, the rendition by Capital of this minimm service pattern is 


required under its certificate and section )0h(a) of the Act" (Tr. 1172- 
9 


1173). 


of The Board noted certain corrections to the Examiner's 
Se none of which was of critical importance (Tr. 1173, 
note 13). 
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On reconsideration, the Board reaffirmed its findings and con- 


clusions and reiterated, in answer to Toledo's insistence that 


Capital should also be required to furnish additional first-class 


service, that what it found was not that Capital's first-class 


services, per se, were inadequate, or that the carrier's failure 


to offer coach service was a violation of section 0(a), but rather 


that the totality of Capital's services was inadequate--specifically, 
the carrier's failure "presently to render any through service, |either 
first-class or coach, between Toledo-Chicago, Toledo-Philadelphia, and 
Toledo-New York" (Tr. 1233-123). The Board stated that specific 
findings as to the adequacy of each type of service were unecessary 
in view of the finding of over-all inadequacy and the particular remedy 
prescribed in the light of Capital's competitive situation equipment 


wise (Tr. 123), note 3). 


STATUTES INVOLVED 
The principal statutory provisions involved are those of the 
Federal Aviation Act of 1958, and are set forth or cited in the 


appropriate place in the text. 
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SUMMARY OF ARGUMENT 
I 

Where there are two air carriers in a market, each one owes the 
dnty under section )0h(a) of the Federal Aviation Act to render 
adequate service. The fact that the aggregate of the services is 
adequate does does not necessarily absolve the carrier whose services 
are inadequate. It will not absolve such a carrier in circumstances 
where it was selected for certification over other carriers because 
of the expectation, based on the nature and history of its operations 
and its representations at the time of certification, that it would 
attempt to effectively compete with the incumbent carrier and thus 
provide the required services in the market. The Board properly found 
here that Capital's services were inadequate, in that the carrier did 
not even attempt to compete with United, as was expected of it when it 


was selected, and as was required and feasible at the time of the hearing. 


Ir 

The order requiring Capital to furnish coach service for a trial 
period of one year was not based on a finding that this type of service 
was required here under section h0)(a), but rather on the finding that 
Capital's over-all services were inadequate (specifically, its failure 
te render through service), and that considering its particular competi- 
tive situation with United from an equipment standpoint, coach service 
was the best remedy for such over-all inadequacy. This remedy bore a 
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"reasonable relation" to the violation and was within the Board's dis- 
cretion, particularly in view of Capital's failure to come forward 


with any plan to remedy its deficiency. 


TIt 

The remedy prescribed herein does not discriminate against Capital 
vis a vis United, because the only issue as to United was whether its 
failure to provide coach service was a violation of section O(a). 
The Board properly found in the negative on this issue, and it would 
have been unwarranted, therefore, to order United to provide coach 
service to remedy Capital's over-all inadequacy. Capital's violation 
was its own peculiar problem, and not that of its competitor. 

Nor does the order contravene section 0l(e) of the Act maraty 
because it affects "schedules, equipment, accommodations and facilities." 
In the context of the entire Act and in relation to the instant problem, 
this section must be construed merely as a limitation on the Boardts 
power to interfere with managerial discretion once the minimm require- 
ments of the Act are complied with. 

Nor does the order contravene the rate-fixing provisions of the Act 
merely because coach service normally sells for less than first-class. 
Capital was in no way precluded from having its day before the} Board 
under such rate-making provisions. The Board, however, did consider, 


among other factors, the economic prospects of the coach remedy, and 


properly found that the prospects for profitable coach operations were 
| 


good. This is all that the Board was bound to consider in an adequacy 


of service proceeding. Even if the Board had found that the prospects 
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for profitable coach operations were bad, Capital could not insist on 
earning a profit on every part of its system. And even if the system 
operations were being operated at a loss, there would be no per se 
unconstitutionality, as Capital appears to claim, in requiring adequate 


service so long as the certificate was in force. 


ARGUMENT 
Nowhere does Capitel assert, or even intimate, that it, itself, 

rendered adequate service in the markets involved. It was also thus 
before the agency. ‘The carrier's own testimony clearly bears out the 
Examiner's conclusion that it "has decided as a matter of company policy 
to concentrate its efforts on the richer markets and neglect the lesser 
markets" (Tr. 912, 115-416, 422-423, 61h). Its services in these markets 
at the time of the Board's decision stood at absolute zero between Toledo 


and Philadelphia, and only one round-trip connecting flight each between 


Toledo and New York and Toledo and Chicago involving long layovers 


(Tr. 1170, note 11). Rather, Capital's entire argument on the adequacy 
issue essentially rests upon the claim that its competitor, United, 
rendered enough service to do for both of them. Yet,Capital was certifi- 
cated to serve Toledo by providing services competitive with those of 
United, and, as we subsequently show, that purpose can be folfilled at 
least for a test period without any undue burden on the carrier. We 
submit that the adoption of Capital's view by this Court would render 
section 0h(a) practically ineffective in competitive markets. 
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Capital's initial assertions of invalidity in the Board's order 
are that (1) the Board cannot require service by a given carrier if 
the totality of existing services by all carriers meet minimal 
transportation needs and hence that the Board as a prerequisite |to 
its action was required to find specific below minimum deficiencies 
to be filled by its order, and (2) in any event the Board erroneously 
construed the purposes of Capital's certification and the obligations 
assumed by it in accepting its certificate. 

Apart from the fact that the duty to provide competitive service 
obviously cannot be discharged by the competitor, Capital is wrong 
in its basic premise. The statute does not provide, as Capital 
would have it, that the services provided by one carrier shall con- 
stitute a discharge of the obligations of another. On the cont: > 


the section 0k(a) requirement (supra, note 2) is that "every air 


| 
carrier" shall provide and furnish transportation, as authorized by 


its certificate, and shall provide “adequate service". Thus, | there 
is an independent statutory duty to provide service placed on each 
carrier holding a certificate. The measure of that duty of course 
may be affected by other existing services, and these other services also 
are factors to be taken into account in determining whether it iis 


reasonable for the agency, in terms of over-all economic considerations, 
| 


pia 
10 


to insist on sey See But the other services as such do not constitute 


either a legal substitute for the duties placed by the statute on a 
certificate holder or an automatic exoneration from the duty to serve. 
Rather, as established law in this area indicates, the basic question 


in any given case is whether, under all the circumstances involved, it 


is reasonable to insist on some or more service by a given carrier .(see, GoBes | 
1 


Atlantic Coast Line v. Wharton, 207 U.S. 328 (1907)). Petitioner's 


ee 

10/ The Board said as much in the Fort Worth Investigation, Order 
E-12996, September 23, 1958, much relied oe here by Cantal TE ere apLtal. there 
pointed out that "the character and volume of service that it required 
depends upon all the facts, including services by others." But what 
Capitel overlooks is the fact (as pointed out by the Board and the 
examiner) that in the Fort Worth case Braniff had "attempted to pro- 
vide effective competition” with American in the markets involved, 
whereas here Capital has made no attempt to compete with United (Tr. 942- 
943, 1170). Here, the findings were that competition in all probability 
would be economically feasible. 


11/ This is generally considered to be the leading case, and it is 
there stated that, 


. “The term tadequate or reasonable facilities! is not in its 
nature capable of exact definition. It is a relative expression, 
and has to be considered as calling for such facilities as might 
be fairly demanded, regard being had, among other things, to the 
size of the place, the extent of the demand for transportation, 
the cost of furnishing the additional accommodations asked for, 
and to all other facts which would have a bearing upon the 
question of convenience and cost « * *" (207 U.S. 335). 


For additional cases stressing that each case mst turn on its own facts 
and circumstances, see, @-g-, Chi B& Q Ry. v. Wisconsin R.R. 
Commission, 237 U.S. 220, 229, vania R. Co. v. United 
States, 323 U.S. 588 (1945); Chi RI tate, 255 P. 
BM (S. Ct. Ok. 1927); Wabash Tee Commission, 
Uy N.E. 212 (S. Ct. 


< 
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contentions concerning actual minimm adequacy in over-all services, 
and lack of sufficient findings by the Board on this point, reflect 
not only an erroneous view of the law but also as to what the Board 
found. 

Here, the Board found that Capital wholly failed to carry out the 


responsibilities under its certificate in that it made no attempt to 
| 


compete with United (Tr. 1169). In these circumstances, the carrier's 
contentions concerning minimal over-all adequate service are beside the 
point. ‘The Board's purpose in certificating Capital was to Provide the 
benefits of competitive service in markets where competition was reason- 
ably feasible, and those benefits are obtainable only through actual 
competition. The Board is insisting only that a carrier fulfill the 
purposes of its authorization. In such cases, we view the teeud as 
being whether factors exist which could make unreasonable the Board's 


insistence on service. The Board is not required in effect to again 
| 
affirmatively find that the public convenience and necessity requires 


| 
the service it has formerly authorized on Capital's application land which 
12 


Capital has not sought to abandon. 


12/ Such a canvassing would be more appropriate in an abandon- 
ment proceeding, and certainly a carrier is not entitled to retain 
its certificate for future utilization and at the same time assert 
that is has no obligation to render service. 
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In sum, a contention that minimally adequate services already 
are being provided by other carriers, even if was supported by the 
record and findings would constitute no defense in a case such as this 
one. Rather, the totality of existing services is pertinent only as 
it has bearing on the question of the reasonableness of the Board's 
action in terms of economic feasibility for service, just as any other 
economic factor would be pertinent. Here, the Board considered all 
the evidence relating to the level of existing service, the city's 
claims of need for more service, and Capital's excuse for not providing 
service. The Board held that it was “unable to find the aggregate of 
present services to be adequate as Capital contends (Tr. 1171). In 
other words, the Board could not find that the purposes for which 
Capital had been certificated no longer existed, or that there was no 
need or room for the services which it had been certificated to provide. 


That conclusion is abundantly supported by the evidence of record 
13 


supporting the city's contentions of need for more service, and by 
the evidence and findings concerning the economic feasibility of the 
service directed (see infra, p. 21). 

fo all this Capital's principal answer is only that the purposes 
and reasons for certificating a carrier are irrelevant to the duty 
imposed by section h0k(a) to render service under the certificate. It 


13/ Tr. 491-506, 618-619, 632-640, 290-291, 298-300, 304-308, 
316-3 > 319-320. 
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cites no authority for this proposition, and we know of none. Obviously, 
section 0h(a) is designed to implement the certification process, and 
service properly certificated should likewise be compellable where it is 
reasonable to insist that it be provided. The purpose of the certifi- 
cation should be no less relevant to the question of whether the service 
should be provided than are the other economic factors which enter into 
the over-all determination of whether it is reasonable to require the 
service. Otherwise, certification for a particular service or parpose 
would be an idle gesture. And while Capital also asserts that it was 
not certificated to compete with United, the record is to the contrary 
(see Tr. 928-932) » | 


A. Once the fact of Capital's service inadequacy is recognized, the 
| 
carrier's position may be characterized as one that, "having lost the 
battle on the facts, they hope to win the war on the type of decree.” 


1:/ Capital contends that itsproposed schedules at the of 
certification several years ago showed through-service to only 
of the three markets. But certainly the schedules proposed by a 
carrier at the threshold of operations cannot serve to refute the 
long-term purposes of an authorization. 
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Federal:' Trade Commission v. Nationat-Lead Cos ,0352:9.S.°h195-h29{2957). 
The Federal Aviation Act provides that upon a finding of violation 

of any provision thereof by any person, "the Board shall issue an 


15/ 
appropriate order to compel such person to comply therewith. It 


ds well established that under such a provision of a comprehensive 
regulatory statute, the Board “has wide latitude for judgment and 

the courts will not interfere except where the remedy selected has 

no reasonable relation to the unlawful practices found to exist." Jacob 
Siegel Co. v. Federal Trade Commission, 327 U.S. 608, 613 asks) At 
no time did Capital come forward with any plan to improve its service. 
It was unwilling to shift its better equipment from more profitable 


markets to compete effectively with United in the first-class market, 


15/ Section 1002(c) [9 U.S.C. 1482] provides: 


"If the Administrator or the Board finds, after 
notice and hearing, in any investigation instituted 
upon complaint or upon their own initiative, with 
respect to matters within their jurisdiction, that 
any person has failed to comply with any provision 
of this Act or any requirement established pursuant 
thereto, the Administrator or the Board shall issue 
an ate order to compel such person to comply 
therewith." 


16/ To same effect, Federal Trade Commission v. National Lead 
Co., 352 U.S. 19, 429 (1957); Federal Trade Commission v. Ruberoid 
So., 343 U.S. h70, 473 (1952)5 @ Corp. v. National Labor 
Relations Board, 313 U.S. 177, 19h (191). . eee cael 
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and at the same time it apparently considered it hopeless to pit ite 
poorer equipment in first-class service against United. In this 
dilemma, both the Examiner and the Board believed they saw a sclution 
in coach service which held good prospects for profitable operations 


| 
while at the same time satisfying Capital's obligation to compete 
| 


effectively with United and thereby render at least a minimm-pattern 
of service to Toledo. Thus, we submit that the remedy clearly bad a 
treasonable relation" to the violation found to exist. | 
B. Capital claims that the order is inconsistent with a pending 
investigation before the Board as to the adequacy and feasibility of 
coach service in eight New York markets (Pet. Br. 18-19). The error 
underlying this claim is Capital's assumption that the Board had to 
find that there was an inadequacy of coach service at Toledo a5 | a 
prerequisite for issuing the instant order. This is not our under- 
standing of the requirements for an order intended, as here, to| remedy 
a finding of over-all inadequacy. The test of the instant remedial 
order is not whether coach service inadequacy existed, but whether the 
prescription of coach service was a reasonable remedy in the particular 
circumstances for Capital's failure to furnish through service in three 


Toledo markets. On the other hand, the other investigation Capital 
| 


refers to (which, incidentally, does not include Toledo) is confined 


solely and specifically to the question of whether the failure to provide 
coach service in any of the eight markets by ten different carriers is 
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2 violation of section O(a). There is no issue there, as there 
was here, of over-all inadequacy. 

C. We cannot understand what Capital means when it says that 
"the Board's opinion provides no means by which this Court can 
determine whether the Board's remedy will appropriately satisfy the 
alleged inadequacy in Capital's service" (Pet. Br. 18). ‘The service 
inadequacy found was the failure to provide through service. And 
through service was what the Board ordered. The Board adequately 
explained why it ordered through service by coach rather than first- 
class (supra, pp. 5-8). At no time has Capital come forward with a 
suggestion of its own for remedying the deficiency. Toledo, whose 
complaint gave rise to the proceeding and who asked for more service 
than the order requires, rather than objecting to the Board's order, 
is here supporting it (Tr. 636). There is not more one can signifi- 
cantly say in answer to this contention. 

D. Capital further says: "Nor did the Board make any finding 
that Capital can operate the prescribed coach services on an economic 
basis" (Pet. Br. 18). This assertion flies in the face of a finding 
by the Examiner, adopted and elaborated by the Board, that the services 
had reasonable prospects for economic success (supra, pp. 5-8). This 
type of finding is all that need, or can, be made in estimating future 
profitability, especially in circumstances where no carrier has previously 
offered coach service in these markets. American Airlines v. Civil Aero- 


nantics Board, 89 U.S. App. D.C. 365, 192 F. 2d h17, 421-423 (1951)5 Lake 


Central Airlines v. Civil Aeronautics Board, 99 U.S. App. D.C. 226, 239 
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F. 2046, 9 (1956). This was not a rate case but rather a proceeding 
in which profitability of operations was only one of the several) factors 
going to the determination of service inadequacy and the prescription of 
an appropriate remedy therefor. (infra, p. 26). Moreover, there is no 
requirement that Capital in all events mst make money on the service 
(infra, p. 30). 

The Court will note that the Examiner carefully estimated costs 
and revemes of DC-, L-019, and Viscount coach operations, and cane 
at break-even load factors which he believed were attainable (tr. 952, 
956, 957). His data with respect to the available and substantial markets 
(without even considering a normal traffic growth and the additional growth 
to be expected from an economy-type service) have not been questioned by 
Capital (Tr. 933-931, 937, 9uh-945, 952) = The bases of his eerenetan 
calculations, together with their record sources, are shown in the two 
tables he constructed, and are supplemented herein by the following desig- 
nations of record (Tr. 406, 665-668, 671, 707). In its opinion reviewing 
the Examiner's estimates,the Board noted minor corrections to which Capital 
called attention in its exceptions (Tr. 1173, note 13). | 

There was a problem of allocating indirect costs to the required 
services, This was a matter, of course, as to which no one could know the 
precise answer, The Examiner used a 50 percent ratio of indirect to direct 
costs, and in support thereof he cited Capital's own exhibit in/this case 
with respect to first-class Viscount service as well as the carrier's 
position in a pending route proceeding (Tr. 951-952). We would suggest 

| 


1/ See also the evidence in Tr. 91-506, 618-619, 632-640, 290- 
98-300, 304-308, 316-317, 319-320. 


291, 
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thet in an experimental service sach as this it would have even been 
permissible to calculate costs on a purely out-of-pocket basis. Capital 
admits that it made no attempt at the hearing to show what the financial 
results of a coach operation would be, but contented itself with the 


18/< 
blanket allegation that there would be “*substantial® losses (Pet. Br. 27) w 1 


Capital here attempts to utilize United's exhibit purporting to show coach 
service losses the latter carrier would suffer (Tr. 718). How the agency 
could prefer this exhibit to the data it considered (mach less be bound 
thereby) is not explained by Capital, and the matter escapes reasonable expla- 
nation. United's estimate was based on a DC-6, with its own depreciation 
costs, and not on DO-k, L-O49 and Viscount equipment with their different 
depreciation costs. United's estimated coach yield was .Q4)5 cents per 
mile, whereas Capital's was at least. .0476 cents (Tr. 1173, note 13). 
Furthermore, and significantly, United's exhibit was based on a full 
allocation of costs, a method about which even a consideration of United's 
own testimony raises considerable doubt (Tr. 468-69, 473). And, of course, 
the amount of diversion of coach from first-class service is one thing 

as to United which furnishes quite a bit of first-class service, 


and quite another thing as to Capital which bas practically none. 


18/ Capital's cost and reveme exhibits previously cited herein 
and ch the examiner used as a basis for his calculations were 
furnished by the carrier in response to information requests by either 
the Board's Bureau of Air Operations or the Examiner. 
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IIIT. The Order is not in contravention of 
section e) 0 e Ac 


Capital contends that any remedial order which affects schedules, 
equipment, accommodations, or facilities is illegal under section 
4Ol(e) of the Federal Aviation Act, and that "at most, section O(a) 
and 1002(c) of the Act permit the Board, after making proper findings 
based upon substantial evidence, to order a carrier to provide ‘air 


19 
transportation'* (Pet. Br. 22). It is difficult to imagine a more 


futile remedy for service inadequacy than to merely order an offender 
"to provide air transportation" as the law requires, 
Capital's reading of section 40l(e) is unrelated to the rest of 
the Act and would put the Board's responsibilities in a virtual 


straight jacket, for it is difficult to think of any significant regu- 
latory action which would not directly or indirectly affect schedales, 
equipment, etc, The certificates awarded by the Board frequently 


specify the services to be rendered in a manner which affects or limits 
20 
schedules, The Board imposes restrictions on some route awards which 


19/ Sec. h01(e) [49 U.S.C. 1371] in pertinent part provides: 
| 


"x + % No term, condition, or limitation of a certif-| 
icate shall restrict the right of an air carrier to add to or 
change schedules, equipment, accommodations, and facilities 
for performing the authorized transportation and service as | 
the development of the business and the demands of the public 
shall require * * ¥" 


20/ See, e.g., Pan American Airways, Transatlantic Operations 
1C.AA. 118, 131 (193 re maximum ro 
was prescribed in view of international agreements which the Board 
was required to take into consideration under the Act. 


py 


limit operations to longehaul flights between certain cities. Local 
service carriers normally are required to serve all intermediate 
cities on a route until a specified minimum number of flights has been 
operated, All these restrictions affect schedules, yet it has not 
been suggested that they are illegal. We believe that in the con- 
text of the entire Act and in relation to the instant problem, 

section hOl(e) mst be construed merely as a limitation on the Board's 
power to interfere with managerial discretion once the minimm require= 
ments of the Act are complied with. Certainly, it cannot be seriously 
argued that the Congress intended to leave to management the ultimate 
decision as to whether adequate service will be provided under its 
certificate, arid yet that is the inevitable practical result of Capi- 
talts reasoning, 


zy The Board has also limited a carrier's certificate to rotary- 


wing (Los Les Renewal Certificate, Order E-12832, 
Jaly 28, 1958); and co ee escorted tours (Skyeruise Case, 


10 CAB. 393 (1949)).- 


Aside from the fact that the instant order does not change 
Capital's certificate or otherwise confine the carrier to coach 
operations, Capital is mistaken in its allegation that the Board it- 
self does not believe that it could certificate a carrier for coach 
operations only (Pet. Br. 21). The Service to Puerto Rico order 
Capital cites does not so hold, and as a matter of fact contains no 
statement on the matter. ‘The cases cited above, as well as other 
decisions by the Board and the courts, rather indicate that the Board 
does not, and need not, have doubts about its having such power, See, 


@.g-, Transcontinental Coach- Service Case, 1) C.A.B. 720 (1951); 
Air Case, Order E-1008),, 12, 1956, affirmed, 
3 Ve Aeronautics Board, 247 F. 2d 327 (CAs 5, 


1557); Crescent ress S; ° Ve ted States, 320 U.S. 01 
(191,395 hee ee 8 3, 319 UeSe 
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The order in no manner changes Capital's certificate, As is true 
of its first-class service, Capital's authority to provide coach 
service stems from its "passenger" certificate--not from the instant 
order, The order neither relegates Capital solely to coach operations, 
nor does it limit the coach flights to two per day. Capital can run 
as many more coach or first-class flights as it pleases, The order 
does not specify the particular type of equipment to be used in either 
class of service, nor does it specify arrival and departure times, 
except for the requirement that at least one of the coach flights be 
operated during daylight hours, if Toledo passengers are to reosive a 
minimm of service. If the Board lacks the authority to "encroach" 
on the alleged management prerogatives to the extent here done, | then 
we respectfully submit that the provisions of sections h0h(a) and 
1002(c) are mere speech-making, 


IV. The order does not discriminate against 
Capital Vise-a-vis United 


An obvious and critical error underlies Capital's argument| that 


the Board made a wrongful discrimination when it failed to order 
United to also furnish coach service. Capital "implies" from the fact 
that it was ordered to operate coach flights that there was a finding 


22/ 


of coach service inadequacy in the three markets (Pet. Br. 23). 


22/ Incidentally, Capital itself contradicts this "implication" 
in the earlier part of its brief where it states that "the Board made 
no finding that there was a valid and reasonable requirement for 
coach service in the three Toledo markets (Pet. Br. 18). 
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But there was no such finding, ‘The Board went out of its way in the 
order on reconsideration to reiterate that it neither made such a 
finding, nor was such 4 finding necessary in view of the over-all inadequacy 
found to exist, and that the ordering of coach service was. merely by way of <t 
choosing the most suitable remedy in the particular circumstances to over- 
come the caPrierts general deficiency (Tr. .123), note 3). 

As to United, with respect to which the only question was whether 
Sts failure to render coach service violated section )0)(a), the Board 
found in the negative (Tr. 117k). And Capital does not here contend 
that this finding was wrong. Indeed, its entire case would collapse 
if it so contended, based as it is on the claim that United furnished 
enough good service for both of them, Assuming that the Board's find- 
ings as to Capital's service deficiency are sound, it is impossible 
to comprehend Capital's claim that the burden of remedying such 


deficiency should somehow be shared by its innocent competitor. 


V. Aside from the fact that the issue was not 

Taised before the Board, the order does not 

preociee the rates to be sae for os 

8 e an not in contravention 0. e 

ra’ ons 0: e Ac 

We would first note that Capital's contention that the Board 

here fixed rates without observing the rate-fixing provisions of the 
Act (Pet. Bre 25-26) is not properly in issue, because this matter 


was not raised before the Board and no excuse whatever is offered for 
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the penn In any event, the contention is without merit, 
Nowhere does the order purport to prescribe the rates to be charged 
for the required coach services. The proceeding before the Board was 
solely an adequacy of service investigation under section )0h(a) of 
the Act and no rate-fixing issues were ever involved. Our Act has the 
usual public utility tariff-filing provisions pursuant to which car- 
riers make the initial pricing decisions and file tariffs in accordance 
Kes The Board then has the authority to suspend and/or 
investigate such tariffs, and when it decides to exercise such re 
a required rate hearing atest At the time of the Board's decision 
there, of course, was not even @ tariff on file for the required serv- 
ice which the Board could act upon. Capital cannot properly insist on 
treating ey proceeding which might have pricing implications as a 


rate case. | 


Lee en nnn | 

23/ Section 1006(e) [49 U.S.C. 1486] precludes the consideration 
by a reviewing court of matters not urged to the Board unless there 
are reasonable grounds for failure to do so. See, United States ve. 
Tucker Truck Lines, 3k) U.S. 32 (1952); Seaboard & Western Airlines 
v. Civil Aeronautics Board, 87 U.S. App. D.C. 78, 183 F. 2d 97 


CE) = a ee 
2h/ Section 403 [h9 U.S.C. 1373]. 
25/ Section 1002(d), (e), and (g) [h9 U.S.C, 1462]. | 


26/ See, e.g., United States v. United States Smelting Co., 
339 UiS. 186 C858); where an 1.C.C. order presc what is 
embraced in line-haul transportation was similarly challenged for 
its pricing implications, The Court answered that, | 


"As to the argument that to require the carriers to 
conform to the Commission's orders would require the 
appellee-smelters to pay twice for their service, the 
short answer is that appellees misconceive the scope of 
this proceeding, which is selely to define what is 
embraced in line-haul transportation, * * « If the car- 
riers so wish, they may file a new tariff to conform 
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Contrary to Capital's implications, Part 399.19 of the Board's 
Policy Statements (1) C.F.R. 399.19) did not fix the rates for the 
required coach services. The Board has never fixed commercial rates 
in any other manner than that prescribed by the above-cited sections 
of the Federal Aviation Act which require such rates to be determined 
on a record after an opportunity for a hearing, and hence render such 
proceedings subject to sections 7 and 8 of the Administrative Proce- 
dure Act (5 U.S.C. 1003(b)). Part 399.19 of the Policy Statements 
is one of several general statements of policy which the Board first 
published some five years ago pursuant to the requirements of section 
3(a) of the Administrative Procedure Act (5 U.S.C. 100? (a)). As 
appears from the preamble to Part 399 (20 F.R. 4117, June 11, 1955), 
these statements were published without prior notice or any kind of 


public proceeding, and none was required, considering their nature 


(5 U.S.C. 1003(a)). They in no way foreclosed, or intended to fore- 


close, anyone from access to all the procedural and substantive rights 
contained in the applicable provisions of the Federal Aviation Act. 
The policy statement with respect to coach services was an indication 
of the type of coach tariffs which could be filed without the likeli- 
hood of drawing an investigation under the rate-fixing provisions of 


(footnote continued) 
their charges to the services indicated in the Commis- 
sionts order. h9 U.S.C. 6(1) and (3). If the carrier 
makes a double or unreasonable charge, the industry may 
be heard upon the reasonableness of the rate. 9 U.S.C. 
9, 13, 15.8 (pp. 197-198) . 


See also, Fort Smith Light & Traction Co. v. Bourland, 267 U.S. 
330, 331 (1925). 


- 2996 


the Act. Not all deviations from this policy have resulted in rate- 
fixing proceedings, but the important point here is that the Board 
does not ever nullify rates filed by carriers on the basis of general 
policy statements, but, rather, only on the basis of the rate-making 
provisions of sections 1002(d) and (e) of the Federal Aviation Act, 
after a hearing in conformance with sections 7 and 8 of the Adminis- 


trative Procedure Act. 


VI. The contention of an unconstitutional of 
TO was not made to the Board, but in 
event is without merit 
Capital contends that the order results in an unconstitutional 
taking of property "in the absence of a finding by the Board that 
Capital's system operations are being conducted on a profitable basis 
and will continue to be so operated despite the losses imposed by the 
prescribed coach services" (Pet. Br. 27). This contention must fail 


for any one of three reasons: 


1. Like the immediately preceding contention, this, too, appears 


to be an afterthought on the part of Capital, for it did not raise the 
| 


constitutional issue before the agency, nor does it give any excuse 
for the omission. This issue, therefore, is not properly before the 
Court (supra, note 23). This is not just a technicality. An agency 
is entitled to clear notice of an issue of such great scope and| gravity 
in an adequacy of service proceeding where, as here, only a very small 
part of a carrier's operations are eeu Capital merely) notes 


20] See, e.g., Western Air Lines v. Civil Aeronautics Board, 196 
FP. 24 933, 936 (C.A. 9, 1952), cert. den. sub U.S. 875. 
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its own periodic financial reports to the Board which every carrier 
must file (Pet. Br. 28). Not only did Capital fail to raise the broad 
constitutional issue, but, indeed, it admits that it did not even 
attempt to compute the losses attributable to coach service (Pet. Br. 
27). 

2, The constitutional issue is raised on the erroneous assumption 
that the required coach services would be operated at a loss. As pre- 
viously shown, however, both the Examiner and the Board properly found 
that the prospects for profitable coach operations were good (supra, 
pp. 20-22). In the circumstances here, no more could, or needed to 
be found. 

3. Even if it be assumed, arguendo, that the coach operations 
will result in a loss, it would not avail Capital, for *({a] company 
cannot claim the right to earn a net profit from every mile, section 


or other part into which the road might be divided, nor attack as 


unjust a regulation which fixed a rate at which some such part would 
be unremmnerative." St. Lowis & San Francisco Railway v. Gill, 156 
U.S. 649, 665-666 (1895). And the authorities go even farther in 
holding that a franchised carrier with the duty of rendering adequate 
service must furnish such service so long as it has the franchise, 
despite losses on the entire system. Fort Smith Light & Traction Co. 
vy. Bourland, 267 U.S. 330, 333 (1925); Chesapeake & Ohio Railway Co. 
v. Public Service Commission, 22 U.S. 603, 607 (1917) ; Missouri 
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28/ 
Pacific Ry. Co. v. Kansas, 216 U.S. 262, 279 (1910). The Atlantic 


Coast Line case cited by Capital (Pet. Br. 28) recognizes this prin- 
ciple, but decides that in the particular situation there <ound, the 
dropping of two of four trains to certain points still satisfied the 
adequacy of service requirement, The fact in the instant case, how- 


ever, is that the Board found no such adequacy on the part of Capital. 


| 
There is no per se unconstitutionality, as Capital appears to claim, 


in requiring an unwilling carrier to render adequate service to 
| 

points for which it is licensed even though losses might be incurred. 

To be sure, the profitability of required services is one of the 
| 


factors to be considered in an adequacy of service proceeding, land 


the Board here gave due consideration to this factor. 


28/ See also, Puget Sound Traction Co. v. Reynolds, 2hh U.S. 57h, 
581 (1917); United States v. Rock Island Motor Transit Co., 340 U.S. 
in9, bho (1951); United Air Lines v, Civil Aeronautics Board, 198 F. 
2a 100, 108 (C.A. 7, 1952). 

It should be further noted in this connection that the Federal 
Aviation Act has an unusual provision for public utility statutes, 
in that system losses incurred in rendering needed services may be 
compensated by subsidy (9 U.S.C. 1376(b)). 


a 


CONCLUSION 


The Board's order should be affirmed. 


JOHN H. WANNER, 
Deputy General Counsel, 


0. BD. OZMENT, 
Associate General Counsel, 
Litigation and Research, 


MORRIS CHERTKOV, 
Attorney, 
Civil Aeronautics Board. 


Dated: April 8, 1960 
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ROBERT A. BICKS, 
Acting Assistant 
Attorney General, 


RICHARD A. SOLOMON, 
Attorney, 
Department of Justice. 


FRANKLIN M. STONE, 
General Counsel, 
Civil Aeronautics Board. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,475 


CAPITAL AIRLINES, INC., Petitioner, 
Vv ° 
CIVIL AERONAUTICS BOARD, Respondent, 


CITY AND CHAMBER OF COMMERCE OF TOLEDO, Intervenor 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


REPLY BRIEF FOR PETITIONER CAPITAL AIRLINES, INC.) 


The briefs filed herein by the respondent Civil Aeronautics 
Board (hereinafter referred to as the “Board") and the intervenor City 
and Chamber of Commerce of Toledo, Ohio (hereinafter referred to as 
"Toledo" ) represent a studied failure by each of these parties to 
answer directly the major specifications of error which petitioner 
Capital Airlines, Inc. (hereinafter referred to as "Capitel") has set 


forth in its brief filed in this Court. In this reply brief, Capital 


| 
believes it unnecessary to reargue each of the errors which the Board 


made in its order here under review. In order to avoid undue repetition, 


the Court is therefore respectfully directed to Capital's initial brief 


for a rebuttal of most of the arguments made by the Board and Toledo in 
their respective briefs. | 
There are, however, certain matters contained in the briefs 
of the Board and Toledo which do require comment. 
There Is An Absence Of Essential Findings 
Despite considerable obfuscation of the issue by the Board and 
Toledo, the fact remains that the Board has failed to make any findings 
of the basic facts necessary to support its ultimate finding that Capital's 
present service in the Toledo markets is legally “inadequate! « For_example, 
there has been no determination of the amount of service which Toledo may 
reasonably demand in the markets at aay If United Airlines » inc. 
(hereinafter "United") should reduce its present volume of single-plane 
service in these Toledo markets, is Capital legally obligated to provide 
even more single-plane service than the Board has ordered? The Board's 
failure to make a basic finding as to the total volume of Pees required 
to meet the reasonable requirements of passengers moving in [the Toledo 
markets forecloses any answer to this question and constitutes a fundamental 


error in an order purporting to find an inadequacy of servicer? 


1/ Toledo's statement that the Board has no obligation to make such a 
finding (Toledo brief, p. 32) conveniently ignores the clear terms 
of section 40k(a) of the Act and the prescription of the Supreme 
Court in Atlantic Coast Line R. Co. v. Wharton, 207 U. |S. 328 
(1907). If there is no obligation upon the Board to determine how 
much service may be demanded in a given market, how can the Board 

possibly determine whether a request for additional sorte in that 

market is “reasonable” within the meaning of section 404(a) of the 


Act? 


There is not present here, as contended by Toledo, any question of 

the abandonment by Capital of its certificate for route No. 14, or 
(Cont'd on next page) 

2 


In a like manner the Board's remedial order is equally unsupported 
by essential findings. The Board's order directing Capital to provide two 
round-trip coach flights in the Toledo markets, one of which must be oper= 
ated during daylight hours, bears no reasonable relation to the Board's 
finding that Capital's failure to provide single-plane service, either first 
class or coach, constitutes an inadequacy of service. If the alleged in- 
adequacy arises from Capital's failure to provide either first class or 
coach single-plane service, what basis is there for the Board's order direct- 
ing Capital to provide only coach service? The Board made no finding that 
there was a requirement for coach service in the markets. Adcoraingly, 
why was Capital not ordered to provide only first class service or even a 
combination of first class and coach service? The Board's order fails to 
provide a valid reason for denying Capital the discretion to |institute 


whichever of the two types of service Capital may believe to ibe warranted. 


| 
If this discretion is to be denied to Capital, the Board must supply a reason 


for its denial. The Board's order fails to meet this fundamental requirement. 


(Cont'd from page 2.) 
any part thereof, in violation of section 401(3j) of the 
prief, p. 19). Capital, like all certificated air carri 
quently changes the flight patterns over its routes in response to 
the reasonable requirements of the traffic demand. These changes 
in flight patterns often result in the suspension of single-plane 
service in specific markets for which authority is held| to provide 
single-plane service. No one has ever contended that these suspen- 
sions of single-plane service constitute an abandonment) of service 
within the meaning of section 401(j) of the Act. Moreover, even 
Toledo concedes that a failure to provide authorized single-plane 
service is not ipso facto a violation of any provision of the Act 
(Toledo brief, p. ° 


The Issues Of Unlawful Rate-Making And Deprivation 


of Property Without Due Process Were Raised Below) 
Both the Boara3/ and Toledo#/ contend that Capital’ did not raise 


before the Board the issues of unlawful rate-making and deprivation of 
| 


property without due process. Accordingly, the Board and Toledo argue that 
| 


Capital is barred from raising those issues here. Inasmuch as both of 
| 


these issues were raised before the Board, the adverse contentions are with- 


out merit. 
Every document which Capital filed at the various procedural levels 

before the Board pointed out that the proposed coach services would be une 

economic and that the Board therefore had no authority to require Capital to 


provide these unnecessary servioesre) 


Brief of the Board, pp. 26, 29. 


Brief of Toledo, PPe kl, dh, 
| 


In its brief to the Examiner, Capital stated: | 


"The foregoing flights could only be operated by Capital 

at substantial losses. Moreover, their operation would 
inflict additional losses upon the services presently opere 
ated by United. In the complete absence of probative 
evidence demonstrating an inadequacy of service in these 
markets, there is no basis upon which Capital can be forced 
to sustain these losses." (Capital's brief to the Examiner, 
p. 26; Tr. 803.) 
In taking exception to a finding by the Examiner that pital is under 
an obligation to provide the prescribed service even it “should 
fail to prove economical", Capital stated in its exceptions that 


"Tis finding by the Examiner erroneously assumes that 

Capital has an obligation to provide the recomended 

service in the absence of any showing of a need for the 
(cont'd on next page) 


Similarly, Capital advised the Board that the question of whether 
| 


Capital should be ordered to provide coach service was in reality a question 
of the rates to be charged for air transportation and not a question of 


the adequacy of coach service in the markets .o/ 


5/ (Cont'd from page 4.) 
"service or that the service would be economical. 


Capital's obligations to provide service are pre- 
scribed by the Act in the light of all factual 
considerations which may be relevant." (Capital's 
exceptions to Examiner's Initial Decision, p. 9; 
Tr. 969.) 


This point was repeated by Capital in its brief to the Board (Capital's 
brief to the Board, pp. 19-21; Tr. 1080-82). In its petition for re- 
consideration filed with the Board, Capital again stated: 


"Both Capital and United have provided substantial 
evidence showing that the forced operation of coach 
service in these markets would cause serious losses 
for either carrier. ‘The Board has erroneously failed 
to make the required subsidiary finding that Capital 
could operate the prescribed coach services on an 
economical basis." (Capital's petition for recon- 
sideration, p- 7; Tr. 1189.) 


6/ In its petition for reconsideration of the Board's order » Capital 
stated: 


"The offering of coach service by a carrier is essens 
tially a fare problem--not a service problem. Carriers 
have been able to offer reduced fare service with high 
density equipment, i.e., coach service, only in those 
markets whose economic characteristics permitted such 
service to be operated on a profitable basis or when 
operated in conjunction with service in markets having 
such characteristics. None of those characteristics 
is present here." (Capital's petition for reconsider- .. 
ation, p. 93 Tr. 1191.) 


| 
The statutory limitation on this Court's power to review matters 


not objected to before the Board is obviously designed to permit the Board 
| 


to consider and act upon all proper objections made by the petitioning 
party. That objective has clearly been met here. Whether the complete 
legal arguments in support of the basic objections have been precisely made 
pefore the Board is not material. What is material is whether the Board 
had notice of the objections. The record here clearly shows that Capital 
did advise the Board that it was objecting to the order on both the rate- 
making issue and on the issue that the Board had no power to require Capital 
to provide uneconomic services. Having advised the Board on |these objections 
below, Capital is clearly entitled to raise them anew before ‘this Court. 
The Board Has No Power To Order Coach Service | 

In attacking Capital's position that the Board has no authority to 
order a carrier to provide coach service, both the Board and Toledo contend 
that section 401(e) of the Act does not prevent the Board from certificating 
a carrier to provide coach service only (Board brief, pp. 23-253 Toledo brief, 
pp. 39-40). Toledo notes that the Board has repeatedly held that section 
4o1l(e) of the Act does not prevent the Board from authorizing a particular 
type of service and that the “Board's administrative interpretation of its 
governing statute is entitled to great weight". Irrespective of whether 
the Board's administrative determinations are entitled to "great weight", 
this Court has recently reversed the Board's decision in the Large Irregular 
Air Carrier Investigation, Order No. E-14336, upon which Toledo so heavily 
relies. United Air Lines, Inc. v. Civil Aeronautics Board, D. C. Cir. No. 
15,025 et al., decided April 7, 1960. 


6 


Capital's certificate of public convenience and necessity does 


not prescribe a specific type of service-ecoach serviceeenor jcould the 
| 


Board issue a certificate prescribing such service. Accordingly, the 


Board's order directing Capital to provide a specific service--coach service-~ 

which has not been and cannot be legally prescribed in Capital's certificate 

is in excess of the Board's authority and therefore invalid. 
Respectfully submitted, 
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COUNTERSTATEMENT OF THE CASE 


Section 404(a) of the Federal Aviation Act provides in pertinent 
1/ 


part as follows: _ 


"It shall be the duty of every air carrier to provide and 
furnish. . . air transportation as authorized by its certifi- 
cate upon reasonable request therefore. . . and to provide 
safe and adequate service, equipment and facilities in | 
connection with such transportation. "' | 


anne 


1/ 72 Stat. 760, 49 U.S.C. 1374a. 


| 
| 
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Upon complaint by the City of Toledo and the Toledo Chamber of 
Commerce (Toledo), the Board instituted an investigation to determine 
whether Capital's lack of service between Toledo on the one hand and New 
York, Chicago, Philadelphia and Cleveland on the other violated. Section 
404(a). In addition, upon its own motion, the Board directed an investiga- 
tion to determine whether United should be required to provide air coach 
service. There was no issue in the case of the adequacy of United's first 
class service. (C.A.B. Order No. E-12748, dated July 3, 1958, Tr. 47) 

After a full evidentiary hearing, an Examiner's Initial Decision, 
Briefs and argument, the Board issued an Order providing as follows: 

(1) That for a trial period of one year Capital must provide two daily 
round-trip through coach flights between Toledo, Chicago, Philadelphia. 
and New York, and that at least one of these flights shquid be operated 
during daylight sire 

(2) That the proceeding should remain open for the purpose of 
evaluating Capital's first year's operations; and 

(3) That the proceeding should be dismissed as to United's coach 


service. 


The Importance And Size Of The Toledo Markets At Issue 
3/ 
The Board's Opinion. emphasized the importance of the New York, 


ase 


2/ The adequacy of service issue with respect to Toledo-Cleveland was 
eliminated when no exceptions were taken to the Examiner's finding that 
no inadequacy existed there. 


3/ The Board adopted as its own, except as modified, the findings and con- 
clusions of the Examiner in his Initial Decision. The findings of the Examiner 
adopted by the Board are referenced "LD," The findings of the Board in its 
original Opinion, Order No. E-14629, Nov. 12, 1959, are referenced "Op." 
The findings of the Board in its Opinion on Reconsideration, Order No. 


E-14725, are referenced "2nd Op." 


a Se 
Chicago and Philadelphia service to Toledo. It found that Toledo: was a major 
manufacturing community with 799 industries with branch plants, sales of- 
fices and other outlets in various parts of the nation requiring fast and 
frequent travel facilities to New York, Chicago and Philadelphia which were 
Toledo's "principal markets." (LD., p. 4, Tr. 927) The record also 
showed that substantial traffic developed in these markets as set forth in 
the following table: (L.D., p. 10, Tr. 933) 

Daily Annual Annual Passenger Miles 
New York-Toledo 84. 6 30, 875 15, 561, 000 
Chicago-Toledo 75.4 27, 430 6, 062, 030 
Philadelphia-Toledo 36.2 13,182 5,924,555 
The markets at issue alone account for 40% of Toledo's total air traffic. 
(Tr. 519) 


The History Of Capital's Certification To Serve The Markets 


The Board found that Capital was selected to serve Toledo in the 


Detroit-Washington Case, 8 C. A.B. 487 (1947),""for the purpose of provid- 


ing a competitive service between Toledo and the major population centers 
of New York, Chicago and Washington." Subsequently, in the New York- 
Chicago Service Case, 22 C. A.B. 973 (1955), the Board amended Capital's 
certificate to include Philadelphia-Toledo service and relieved Capital of 
restrictions between Toledo and New York. (Op., p. 4, Tr. 1169) The 
Board stated that in selecting Capital to the exclusion of other applicants 
in that proceeding the Board clearly intended that Capital would provide a 


competitive spur to United, would promote coach service in that area and 


EAs 


would improve regional service in the New York-Philadelphia-Cleveland- 


Toledo-Detroit-Chicago markets." (Op., pp. 4-5, Tr. 1169-70) 


The Failure Of Capital To Meet Its Certificate Commitments 


The Board held that the acceptance by Capital of this competitive 


certificate award carries with it the requirement that the carrier, at the 
very least, attempt to provide the service for which it was certificated. . 
(Emphasis in the original. Op., pp. 4-5, Tr. 1169-70) Howeyer, the 
“record establishes that Capital has failed to provide this service with 
respect to Toledo, and in fact, has never instituted service in the Toledo- 
Philadelphia market." (Op., p. 5, Tr. 1170) 
The Board further found that in the New York-Chicago Case, Capital 
committed itself to improve service to the smaller intermediate points, if 
it obtained the more lucrative routes at issue, but instead almost immedi- 
ately after receiving authority "yeduced its service to Toledo"! and "decided 
as a matter of company policy to concentrate its efforts on the richer seg- 
ments and neglect the lesser markets in defiance of its commitment! BS 
Capital's withdrawal could not "be ascribed to failure of patronage," 
since in 1955 when Capital scheduled two conveniently timed DC-4 flights 
between New York, Toledo and Chicago, an average of 44,4 and 34,1 
passengers was carried on departure from Toledo in each direction, and 


that United's flights are well patronized. (I.D., pp. 17-18, Tr. 941-42) 


The Demand Of Toledo For Service Improvement 


_ The Board then found that Toledo has on several occasions requested 


improved service from both Capital and United and held several conferences 
| 


= oe 
with the carriers. On November 13, 1956, Capital advised Toledo that it 
would inaugurate Viscount service on or before May 1, 1957, with two 
round trips scheduled between New York and Chicago. The "promised 
service'' was never instituted despite renewed Toledo requests and finally 
Capital advised Toledo that it was necessary to defer the acquisition of 
equipment needed to activate Toledo's service until Capital's financial 
results improved. (I D., pp. 15-16, Tr. 938-39) 

The Substandard Service In The Toledo Markets 

The Board found'that "since 1955 Capital has provided no through 
service between Toleda and New York, since 1956 it has provided no through 
service between Toledo-Chicago and no through service was ever offered 
between Toledo and Philadelphia." (LD. p. 10, Tr. 933) 

The Board further held that at the time of the hearing "the record 
reveals that Capital offered no service between Toledo and Philadelphia, 
only one round trip connecting flight between Toledo and Chicago, and two 
connecting flights between New York and Toledo which were reduced to one 
flight in each direction after April 26, 1959. Connecting layovers in some 
of these flights consumed as much as one hour and 47 minutes of the 


passenger's time."' (Op., P. 5, Tr. 1170) 


The record showed that despite the fact that Capital's authority in 


these markets was identical with United's, Capital carried only 3% of the 
traffic. (Tr. 519) 
In addition to Capital's service the Board found that United provides 


5-1/2 round trips daily to Chicago all with Convair equipment, three to 


-6- 
New York and one round trip DC-6B flight to Philadelphia. All of United's 
flights are first class service. (L.D., p. 11, Tr. 934) 
The withdrawal of Capital's through plane service had a serious effect 
on traffic. The Board found that despite the fact that Toledo's |population 
grew between 1955-1957 at twice the rate of the national increase, its 
traffic in the markets at issue increased only 1. 4% as compared to the 


United States domestic traffic increase of 23.9% (LD., p. 5] Tr. 928) 


| 
The record showed that during this same period other Toledo markets 


increased 16% and in markets where Toledo had effective competitive 
service its traffic doubled. (Tr. 505-06) Moreover, the Board found that 
only 61% of the business trips made between Toledo and New York, Phila- 
delphia, Chicago and Cleveland were made by air. On the other hand, 83% 
of the Toledo business trips to all other points were made by air. (LD., 


p. 10, Tr. 933) | 
The record also showed that the service over these segrnents was 
markedly inferior to that at neighboring cities in terms of number of 
flights and quality of equipment. Cincinnati, Detroit and Cleveland re- 
ceive an average of 5,1 weekly non-stop flights to New York per 1 million 
population. Toledo receives 1,5 such flights. (Tr. 525) The Chicago 
service reveals a similar disparity. (Tr. 525) Cincinnati has only two 
times Toledo's population and effective buying income, but it has four 
times as many 4-engine services to New York. Detroit has about eight 


times Toledo's population and effective buying income, but it has seven- 


teen times as many New York 4-engine flights. (Tr. 525) Toledo has 


sth 
no 4-engine service to Chicago. Cincinnati, Detroit and Cleveland have 
respectively 100 weekly 4-engine flights, 150 weekly 4-engine flights, and 
88 weekly 4-engine flights. (Tr. 525) 
The Board's Ultimate Findings On Adequacy of Service 

The Board held that it "is clear from the record that Capital has not 
provided adequate service in the pertinent markets, and that Capital should 
be ordered to comply with the provisions of Section 404(a) of the Act." 
(Op., p. 7, Tr. 1172) 

It further held that the failure of Capital presently to render any 
through service, either first class or coach, between Toledo-Chicago, 
Toledo-Philadelphia, and Toledo-New York constitutes 2 violation of 
Section 404(a) of the Act in that Capital has failed to provide adequate 
service in competition with United in the Toledo's principal markets in 


accordance with the amended certificates received in the New York-Chicago 


and Detroit-Washington cases. (Op. » Pp. 9-10, Tr. 1174-75) 


It further held that the failure of United to provide coach service was 
not a violation of Section 404. (Op., p. 9, Tr. 1174) While United's first 
class service was not at issue in the proceeding, the Board nevertheless 
appraised the aggregate of total services offered in the markets and held 
that "on the record before us we are unable to find the aggregate of present 
services to be adequate."" (Op., p. 6, Tr. 1171) 

The Remedy To Meet The Minimum Service Required 
The Board then proceeded to fashion an appropriate remedy. It 


considered whether "the assessment of the quantity of service needed to 
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relieve the existing deficiency, and the determination of whether compli- 
ance with Section 404(a) would be better accomplished by ordering Capital 
to (1) render additional first-class service, or (2) institute coach service, 
or (3) provide a combination of the two."" (Order No, E-14725;) 2nd Op. , 
p. 2, Tr. 1234) 

The Requirement For Coach Service In Markets Of This Size 

The Board adopted the Examiner's finding that "restriction of a city 
of Toledo's size and industrial progress solely to more expensive, more 
luxurious first class service, is contrary to the public interest, particu- 
larly where coach service may prove to be economically feasible and is 
relatively comfortable in short-haul travel." (I.D., p. 26, Tr.| 950) 
This finding was based on record evidence showing as follows: 

a. That there were over 71,000 passengers and over 21. 5 million 
passenger miles in these three Toledo markets in 1957, (Tr. 935) 

b. New York has 64 coach segments, 33 of these or 52%/are smaller 
than New York-Toledo. (Tr. 538) 

c. 44% of Chicago's coach segments are smaller than Toledo- 
Chicago. (Tr. 538) 

d. 58% of Philadelphia's coach segments are smaller than Toledo- 


Philadelphia, (Tr. 538) 


e. Of the 76 cities now receiving coach, 44 (58%) have less effective 


buying income than Toledo, and 36 (47%) have less population than Toledo. 
Only 6 cities in the United States ranking higher than Toledo in/effective 
buying income and only 8 cities ranking higher in population are also with- 


out coach service. (Tr. 500) 
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f. Coach service has been introduced in 359 markets which developed 
fewer 1949 passengers than did Toledo's two major markets in 1949. (Tr. 501) 

g. Coach service is provided in many New York, Philadelphia and 
Chicago markets which have a shorter haul than the Toledo markets at issue. 
(Tr. 1006) 

There were other considerations which supported the choice of remedy. 
The Board found that many Toledo small businessmen are considerably cost- 
conscious, that an estimated 40% of Toledo's travel is personal rather than 


of a business character, that the inconveniences involved in coach service, 


such as three abreast seating, lack of meal service, unpressurized equip- 


ment, are minimal for the short haul, and that consideration “should also 
be given to the average traveler and his family desiring low-cost transporta- 
tion in time of emergency or pleasure as well 4s for business purposes 
where economical travel expense is an important element." (LD., p. 26, 
Tr. 950) 
The Economic Feasibility Of Coach Service 

Finally, the Board examined the economic feasibility of its remedy. 
It found that "on the basis of the record the Board anticipates that coach 
inaugurated in competition with United's first class service should become 
self-sustaining."" (Op., PP. 7-8, Tr. 1172-73) That coach service may be 
just as profitable if not more so than first class service and should become 
self-sustaining without great difficulty. (LD., pp. 27-28, Tr. 951-52) 
Moreover, it held that even if the coach service should not be profitable, 


there is no requirement that every segment on a route operated by a 


=210%— 
carrier must be profitable per se but as a public utility itis a carrier's 
obligation to serve the lean with the fat and to strive for an overall profit- 


able operation. (LD., p. 22, Tr. 946) 


Overall it was the Board's judgment that minimum coach service 


"balanced the conflicting needs of the carrier and the traveling public," 
(Order No. E-14725, 2nd Op., p. 2, Tr. 1234) that "an inauguration of 
coach service between Chicago, Toledo, Philadelphia and New York with 
two round trips daily. . . would be a minimum fulfillment of Capital's 
obligation to compete with United from Toledo in the markets under con- 
sideration herein"' (LD., p. 27, Tr. 951) and that Toledo's request for a 
minimum competitive pattern of coach service is "reasonable within the 


meaning of Section 404(a) of the Act." (L.D., p. 25, Tr. 949) 


ceil 


SUMMARY OF ARGUMENT 


The statute places a duty on "every air carrier" to provide air 
transportation as authorized by its certificate and to provide adequate 
service. Under these provisions, the Board is not required to find that 
the total service in the markets at issue is inadequate. The finding that 
Capital has not met its statutory duty is legally sufficient. As a matter 
of law, Capital has an individual responsibility to provide service, ir- 
respective of the service provided by United, It has no option to abandon 
its service at will, The abandonment procedures are clearly prescribed 
in Section 401(j). Capital's position that it may unilaterally abandon its 
certificate obligations in reliance on United's service is contrary to the 
clear intent of Congress manifested in both Sections 404(a) and 401(j) of 
the Act, 

The Board's finding that Capital has not provided adequate service 
and that its failure to provide any through service, either first class or 
coach, constitutes a vidlation of Section 404(a).is clearly supported by 
subsidiary findings. The Board found that Capital provides no service 
between Toledo and Philadelphia, and no through plane service between 
Toledo and Chicago and Toledo-New York. Its only service in these two 
markets is inconvenient connecting service. The Board made further 
findings on the size and importance of the markets at issue, its purposes 
in certificating Capital and the effect of Capital's reduction of service in 
these markets after 1955 on traffic development, These are fully adequate 


findings, particularly in view of the fact that Capital made no attempt to 
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defend the adequacy of its service but relied on the service provided by 
United, 
Moreover, the Board, having found that Capital failed to meet its 
service and certificate responsibilities under Section 404(a), was entitled 
to require Capital to provide two through coach services as a minimum 


service pattern to meet the service deficiencies. This was an !'appropriate 


| 
order" within the meaning of Section 1002(c). Capital's service was in- 
| 


adequate, in part, because it failed to render "any through service." The 
| 


Board's remedy provided through coach service. Moreover, the Board 
found that the restriction on a city of Toledo's size and industrial progress 
to expensive first class service is contrary to the public interest, that 
Toledo's small businessmen are cost conscious, that an estimated 40% of 
Toledo's travel is personal rather than business travel, that consideration 
should be given to the average traveler desiring low cost transportation, 
and that the inconveniences involved in coach service are minimal in the 
short haul, Moreover, the Board expressly found that coach operations 
“offered reasonable prospect for economic success” and that on the basis 
of the record it anticipated that it "should become cei Pecassiees “ In 
view of all these findings the Board's remedy is certainly within the "wide 
latitude for judgment" within which the courts will not interfere. Certainly 
it cannot be held that there is "no reasonable relation to the unlawful prac- 
tices found to exist."" Jacob Siegel Co. v. Federal Trade Co ission, 

327 U.S. 608, 613 (1946). 


Nor is there merit in Capital's contention that the Board can only 


SS 
issue an order requiring it to provide "air transportation” and has no 


authority to order coach service. While the Act imposes a duty ona 


carrier to provide “air transportation, * it also imposes a duty on every 


carrier to provide “adequate service, equipment and facilities."' Under 
these provisions, Capital's duty has meaning only in terms of the specifics 
of air transportation, The Board's order remedying a violation of that duty 
may also be framed in terms of specifics. 

Nor is the Board precluded from providing a specific remedy by the 
provision in Section 401(e) that it may not prescribe a limitation in a 
certificate restricting the right of a carrier to add to or change schedules, 
equipment and facilities to perform its authorized service as the develop- 
ment of the business and the demands of the public require. The Board's 
order is not a certificate limitation. It does not interfere with Capital's 
right to add or change ‘schedules or equipment to meet public demand. It 
merely sets a minimum standard of adequate service. Certainly the Board 
must have power to set minimums or. the provisions of Section 404 have no 
meaning. Certainly under all the circumstances an order to provide coach 
service is an “appropriate order" and within the broad discretion accorded 
the Board. Jacob Siegel Co. v. Federal Trade Commission, supra. 

Capital's assertion that the Board order constitutes a rate making 
determination without’ required rate findings was not raised below and it is 
precluded from raising it here (Section 1006(e)). In any event, the order 
does not prescribe a rate. It does not prohibit Capital from charging the 
same rate for coach service in the markets at issue as it or other carriers 


traditionally charge. Capital filed a tariff doing just that. 
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Capital's contention that the Board's order injustly discriminates 


| 
against it by failing also to order United to provide coach service is also 


without merit. The Board found that United had not violated Section 404(a) 
and Capital did not except to this finding. It was Capital which violated the 
Act and, accordingly, it was against Capital that the Board Sos issued 
its compliance order. Furthermore, even if there is discrimination against 
Capital, the proper remedy is not to invalidate the Board's order against 
Capital, but to require United also to provide coach service, 
Capital's final argument is that the Board's order would deprive it 
of property without due process of law. This argument may not/be raised 
here because it was not raised before the Board. In any event, the argu- 
ment is based on Capital's assertion that the coach service will |incur 
substantial losses. This is contrary to the Board's express finding. 
Moreover, under the Federal Aviation Act, a carrier sustaining losses 
in providing services necessary to the public convenience and necessity 


may request subsidy and, Capital, has done so, The due process clause 


of the Constitution requires no more. 


ARGUMENT 
INTRODUCTION 
Capital was certificated to provide service competitive with United 


between Toledo and Chicago, Toledo and Philadelphia and Toledo and New 


York. (Detroit-Washington Case, 8 CAB 487 (1947); New York-Chicago 


Service Case, 22 CAB 973 (1955). Its only service to Toledo is one DC-3 
or DC-4 flight a day between Detroit and Pittsburgh. It has provided no 
service at all to Philadelphia. It provides no through service to New York 
or Chicago and one connecting service where layovers consume as much 
as one hour and 47 minutes. (Op., p. 5, Tr. 1170) With this service, it 
carried only 3% of the traffic in the markets. (Tr. 519) 

The statute imposes a duty on "every carrier” to ‘provide air trans- 
portation as authorized by its certificate’ and to provide "adequate serv- 
ice", yet Capital presented no evidence attempting to show that its service 
is adequate. In its Brief and argument to the Board it made no defense of 
its service. It relied on the principle that if United's service meets 
minimum standards, Capital has no duty to serve Toledo and can abandon 
service at its option. 

This is the first judicial interpretation of the adequacy provision of 
the Civil Aeronautics Act. This fact alone makes the definition of the 
Board's powers under Section 404 of great importance. That importance 
is enlarged because the development of the air transportation industry has 
now reached the point where the Board must necessarily rely increasingly 


on its powers under Section 404. 
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Previously the Board was primarily concerned with the development 
of a national route structure for a relatively new industry. Its primary 
tool was its powers under Section 401 to certificate new route authority. 
In the use of that authority, the Board, in accordance with the unique 
competitive language of the Federal Aviation Act, relied heavily on 
service by two carriers to accomplish the statutory purposes. 
Now, with the completion of a series of trunkline area cases, the 
Board must increasingly direct its steno to assuring that the routes 
which it authorized are properly served. a Otherwise the whole purpose 
of the certification of a vast nationwide route network may be frustrated. 
The adoption of Capital's position would leave the Board es to 
assure service by two carriers in markets where it has certificated two 
carriers. It would have no authority to act where one of two carriers 
certificated to compete in markets in which the Board found that competi- 
tive service was required, fails to compete. If the objectives of the Act 


are to be realized, the Board must at least have the power under Section 


404 to prescribe minimum service standards for both carriers| in competi- 


tive markets. This, of course, will not do the whole job - butjit will 


prevent the irresponsible abandonment of service which the record reveals 


here. 


_———————— 
4/ The increasing attention which the Board is directing to the problem is 
shown by the fact that in the first 21 years of its existence the |Board issued 
no orders under Section 404. However, it now has five pending proceedings. 
Flint-Grand Rapids Adequacy of Service Case, Docket No. 9177; Investiga- 
tion of Coach-Type Service, Docket No. 9973; Ft. Worth Investigation, 


Docket No. 7382; Greensboro-High Point Adequacy of Service Case, Docket 
tion, Docket 
| 


No. 8106; Washington-Baltimore Adequacy of Service Investig 
No, 8148. 
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Toledo asks the court to make it clear that a carrier certificated in 


major markets such as New York-Toledo, Chicago-Toledo and Philadelphia- 


Toledo cannot satisfy its obligations by either no service or once a day in- 


convenient connecting service with obsolete equipment, that it cannot hide 
behind the service of the carrier with whom it sought to compete, that 
both carriers certificated to serve must serve. This is no less than both 


the specific language and general purposes of the Act require. 
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THE BOARD'S ULTIMATE FINDING THAT CAPITAL'S FAILURE TO 
PROVIDE SINGLE PLANE SERVICE IN THE TOLEDO MARKETS |: 
CONSTITUTES A VIOLATION OF SECTION 404(a) OF THE ACT, IS 
SUPPORTED BY PROPER FINDINGS AND BY SUBSTANTIAL EVIDENCE 
The basic premise of Capital's position is that there must be a finding 
based upon substantial evidence that the total air services in the markets 


at issue did not satisfy the reasonable requirements of the traveling public 


and no such finding has been made. Under this theory, Capital|has no duty 


to provide any service as long as United's service meets minimum standards. 
y | 


It can, in fact, abandon service at Toledo. This basic premise! underlies 
all of Capital's argument that the Board failed to make proper subsidiary 
findings. All of its related argument on substantial evidence are keyed to 
the need for evidence to support this one finding. 
A. Since The Statute Places The Duty On "Every Air Carrier", 
There Is No Requirement That The Board Find The Total Service Of All 
Carriers In The Market At Issue Was Inadequate. 


The starting point of any analysis of the Board's findings is Section 


404(a) of the Act which provides in part that: 


| 
"It shall be the duty of every air carrier to provide and | 
furnish. . . air transportation as authorized by its certifi- 
cate upon reasonable request therefore. . .and to provide 
safe and adequate service, equipment and facilities in 
connection with such transportation, "' 


| 
Under this language the duty is placed on "every air carrier." 


Capital has an independent and individual responsibility irrespective of the 
5/ 


service of other carriers in the market. The terms of the statute are 


5/ Capital itself has recognized that it has an independent duty to provide 
adequate service. In asserting that the Board's order is discriminatory 
---continued 
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met when the Board finds that Capital has violated its duty. There is no 
requirement that the Board find that other carriers in the same market 
have also neglected their service responsibility. 

It is Capital's position that as long as United is providing minimum 
service it has no duty atall, This reads from the statute "the duty of 
every carrier" to provide adequate service. It eliminates the "duty of 
every air carrier" to provide air transportation as authorized by its 
certificate. It gives a carrier an option to serve or not to serve in any 
market where two carriers are authorized, In effect, under these circum- 
stances, a carrier has an option to abandon service for which it was 


certificated. 


Congress has clearly evinced its intention that no carrier, once 


certificated, may unilaterally abandon service on any route. Section 401(j) 
of the Act provides: 


“No air carrier shall abandon any route, or part thereof, for 
which a certificate has been issued by the Board, unless, upon 
application of such air carrier, after notice and hearing, the 


Board shall find such abandonment to be in the public interest 
w 


Congress has placed discretion to authorize abandonment of service only 
in the Board. No carrier has the right to decide whether it will or will not 


serve a route. 
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5/ (continued) because it is directed against Capital alone, Capital states 
“Having the same certificate authority to engage in air transportation in 
these three markets each of the two carriers has the same legal obligation 
to provide adequate service pursuant to the requirements of Section 404(a)" 
(Brief, p. 8). It further argues, "Ags Section 404(a) clearly states ‘every 
air carrier’ has the obligation for satisfying the reasonable requests for 
air transportation over routes it is authorized to serve."' This argument 
is in direct contradiction to its argument here that Capital has no duty as 
as long as United's service is not found inadequate. 
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Sections 401(a), 401(e), 401(j) and 404(a) clearly spell out the regu- 


latory scheme. 


l. A certificate is required for an air carrier to engage 


transportation (Sec. 401(a)). 


401(3)). 


3. Any route or part of a route for which a carrier has 


|in any air 


| 
2. The certificate specifies "the service to be rendered." (Sec. 


I 
been cer- 


tificated may not be abandoned unless the Board finds such abandonment 


in the public interest (Sec. 401(j)). 

4, Until granted permission to abandon service, eacha 
must provide the air service "as authorized by its certificate, 
reasonable demand therefor" (Sec. 404(a)). 


Capital's position that it may unilaterally abandon its ce 


ir carrier 


upon 


ir tificate 


obligations contravenes Congress’ clear intent manifested in both Section 


404(a) and 401(j) of the Act. If accepted, it destroys the keystone principles 


of the regulatory scheme. 


Capital does not, indeed it cannot, rely on the statute to support its 


thesis. Instead it relies on the Board decision in the Fort Worth Investiga- 


tion, Order No. E-12996, September 23, 1958. Even if Capital correctly 


interpretes the Fort Worth Case, it is the statute that is controlling. The 


statute places an individual duty on “every air carrier." Mor 


eover, Capital 


does not correctly interpret the case. When it raised this argument below, 


the Board stated that "contrary to Capital's contention this is 


Board ruled in the Fort Worth Case."' The Fort Worth Case 


not what the 


did not 


hohe 
dissolve the duty of each carrier in a two-carrier market to provide adequate 
service. It merely held that the volume of service rendered by another 
carrier is a factor to be considered in determining as a question of fart ‘the 
quality and cram of service that each must provide to meet its statutory 
responsibilities. =! In the Toledo Case the volume of service provided by 
United would only have significance if there were a close factual question, 
Here, however, Capital is providing no service to Philadelphia and virtually 
no service to New York or Chicago. Moreover, as the Board found, it has 
never attempted to provide the competitive service for which it was certifi- 


cated, On these facts, no reading of the Fort Worth Case can support 


Capital's position. 


——< 


6/ In the Fort Worth Decision the Board started its discussion by holding 


that consideration of services by alternate carriers "follow from the need 

to take into account all the facts and circumstances in determining adequacy." 
(p. 10). It then stated that the Act does not require that the service of “each 
air carrier in itself be enough to meet the public needs." (p. 12) There is 
nothing in this discussion that holds that adequate service by an alternate 
carrier dissolves the duty of an air carrier to provide adequate service. 

All that the Board has said is that the alternate service must be considered. 


The language relied upon by Capital is that “the aggregate of the 
services offered between the two points" must protect the public's right to 
adequate service. However, in the very next sentence the Board made its 
meaning more precise. It stated, “what might be deemed grossly inade- 
quate service by the carrier authorized to provide competing services were 
it the sole carrier in the market, may in fact be adequate service under the 
circumstances."' This, combined with the careful language which empha- 
sizes the specific factual nature of the adequacy determination, makes it 
clear that the Board did not intend to destroy the individual duty imposed by 
Section 404. It merely stated that the amount of service that is required of 
an individual carrier under Section 404 is affected by the service provided 
by another carrier in that market. This interpretation is fully consistent 
with the holding in the Toledo Case. 


Moreover, whatever merit Capital's position may have had has been 
mitigated by the recent Board Order in the Fort Worth Case itself. This 
order re-opened the case and directed Braniff and American to Show Cause 
why the Board should not issue an order pursuant to Section 404(a) directing 
improved single plane service between Fort Worth and Washington-New York. 
(Order No. E-14973, March l, 1960). 
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B. The Board's Finding That Capital's Service Was Inadequate Is 
Fully Supported By Subsidiary Findings. 


The Board's determination that Capital's service was inadequate in 
the markets at issue was supported by the following subsidiary findings. 

1. That Toledo is a major manufacturing community which has 
branch plants, sales offices and other outlets in various parts lof the 
nation requiring fast and frequent travel facilities from New York, Chicago 
and Philadelphia. (1.D., p. 4, Tr. 927) | 

2. That Toledo's principal markets are New York, Chicago, 
Philadelphia, Cleveland and that these markets have developed major 
traffic volumes. (LD., p. 10, Tr. 933) 

3. That Capital was selected to serve Toledo in the Detroit-Washington 
Gase, 8C, A.B. 487 (1947) "for the purpose of providing a competitive 


service between Toledo and the major population centers of New York, 


Chicago and Washington." (Op., p. 5, Tr. 1170) 


4, That subsequently in the New York-Chicago Service Case, 22 


| 
C. A.B. 973 (1955), the Board amended Capital's certificate to include 


Philadelphia-Toledo service and relieved Capital of restrictions between 
Toledo and New York and Toledo and Chicago, (Op., p. 4, Tr, 1169) and 
that "in selecting Capital to the exclusion of other applicants in that pro- 
ceeding the Board clearly intended that Capital would provide a competitive 
spur to United, would promote coach service in that area and would improve 
regional service in the New York-Philadelphia-Cleveland-Toledo-Detroit- 


Chicago markets," and that the acceptance by Capital of this competitive 
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certificate award carried with it the requirement that the carrier, at the 


very least, attempt to provide the service for which it was certificated. " 


(Emphasis in the original, Op., pp. 4-5, Tr. 1169-70) 

5. That Capital has failed to provide service competitive with United 
and after the decision in the New York-Chicago Case, progressively 
reduced its service to Toledo. (Op., p. 5, Tr. 1170) 

6. That Capital's "withdrawal cannot be ascribed to failure of 
patronage," since in 1955 when Capital scheduled two conveniently timed 
DC-4 flights between New York, Toledo and Chicago, an average of 44. 4 
and 34.1 passengers was carried on departure from Toledo in each direc- 
tion, and that United's flights are well patronized. (1.D., p. 18, Tr. 942) 

7. That since 1955, Capital has provided no through service between 
Toledo and New York, Since 1956, Capital has provided no through service 
between Toledo and Chicago. No through service was ever offered between 
Toledo and Philadelphia. (1.D., p. 10, Tr. 933) 

8. That Toledo made several requests for improved service. Capital 
advised it would introduce Viscount service into Toledo on or before May 7, 
1957 with two round trip schedules between New York and Chicago, but the 
promised service was never instituted. (LD., p. 15, Tr. 938) 

9. That at the time of the hearing the record reveals that Capital 
offered no service between Toledo and Philadelphia, only one round trip 
connecting flight between Toledo and Chicago, and two connecting flights 
between New York and Toledo which were reduced to one flight in each 


direction after April 26, 1959. Connecting layovers in some of these 
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flights consumed as much as one hour and 47 minutes of the passenger's 
time. (Op., p. 5, Tr. 1170) 

10. That, despite the fact that Toledo's population grew from 1955- 
1957 at twice the rate of the national increase, the traffic in its four major 


markets increased only 1. 4% as compared to U.S. domestic traffic increase 


| 
of 23.9%. (1.D., p. 5, Tr. 928) Moreover, only 61% of the business trips 


on these segments used air compared to 83% in other Toledo travel markets. 
(LD., p. 10, Tr. 933) 

Toledo submits that these subsidiary findings meet all legal require-~- 
ments. Certainly, the Board, in view of its clear findings on the size and 
importance of these markets, its purposes in certifying Capital and the 
effect of Capital's reduction of service on traffic development, |is entitled 
to find that a virtually non-existent service of Capital inadequate. Capital 
is providing no service to Philadelphia, It is providing no pou service 
to Chicago or New York. Its only service is one inconvenient, | connecting 
service with obsolete aircraft between Detroit and Pittsburgh. | 

The Board findings do not imply, as Capital asserts, that it is 
obligated to provide single plane service between all points. (Brief, p. 14) 
The Board made no such determination and imposed no such requirement, 
No one is asserting that certificate authorization in itself requires single 
plane service between all points. The Board did find that in the major 
markets at issue here, Capital can only fulfill its statutory duties and 
meet the minimum requirements of the Act by providing single plane 


service. Its careful findings as to the volume of traffic, the importance 
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of these markets and their lack of development since Capital abandoned 
single plane service fully support this determination. 

Nor is the Board confusing its obligation to enforce adequate service 
standards with its promotional responsibility under the Act. The Board 
tested Capital's present service against minimum requirements. It 
ordered only two trips a day. Full competitive service necessary to full 
attainment of the Board's objectives would require a far higher volume and 
quality of service by Capital. The Board seta minimum requirement in 
markets where two carriers are authorized, Capital's argument would 
condemn as "promotional" any finding of inadequacy in any market with 
two carrier competition. The statute places a duty on "every air carrier" 
to provide adequate service and to provide service as authorized by its 
certificate. Certainly the Board can prescribe minimum standards for 


each carrier in a competitive market. 


C. The Board's Purpose In Certificating Capital Is A Relevant 
Consideration. 


Capital asserts that the Board based its decision on its purposes in 
certificating Capital in Toledo and that these purposes are not relevant in 


an adequacy proceeding. Moreover, it states that the Board indulged in 


an ex post facto reasoning as to its purposes which are not supported in 


the record of the cases certificated. (Brief, pp. 14-17) 

This argument is’ based on certain incorrect premises: 

1, Capital's failure to provide service in accordance with its 
certificate was not the sole basis of the Board's decision, The Board 


also made an independent finding that "it is clear from the record that 
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Capital has not provided adequate service in the pertinent markets and that 


Capital should be ordered to comply with the provisions of Section 404(a) of 


the Act."" (Op., p. 7, Tr. 1172) 
2. The Board did not find that Capital had failed to fulfill its certifi- 

cate obligations because it failed to provide coach service. The Board's 
finding was that Capital failed to "render any through service, either first 
class or coach," in the markets at issue. Coach service was Merecces as 

a method of remedying the overall inadequacy resulting from Capital's 
failure to provide any through service. 
3. The finding that Capital failed to fulfill its certificate obligation was 


based on obligations in the certificate itself. The Board started its analysis 


by finding that: 


"Since the measuring of service required under Sec. 404(a) 
is inextricably combined with certificate authorization, we 
begin our analysis by examining the applicable portions of 
Capital's certificate and the purpose of the Board in certifi- 
cating Capital to serve the markets in issue." (Op., p. 4, 
Tr. 1169) 


The Board found that Capital was originally selected to serve Toledo in the 
Detroit-Washington Case for the purpose of providing competitive service 
between Toledo and the major population centers of New York,| Chicago and 
Washington. Later in the New York-Chicago Case it amended 'Capital's 
certificate to include service to Philadelphia and relieved it of| restrictions 
between New York, Detroit, Pittsburgh, Chicago and Toledo. | By this action 
it intended that Capital would er a competitive spur to United, would 


promote coach service and would improve regional service. It held that the 


acceptance by Capital of this competitive certificate award carries with it 
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the requirement that the carrier, at the very least, attempt to provide the 
service for which it was certificated. It then held that "Capital has failed 
to provide adequate service in competition with United in the named markets 
in accordance with the amended certificates received in the New York- 


Chicago and Detroit-Washington cases."* (Op., pp. 9-10, Tr. 1175) 


Since the certificate placed Capital in markets where United was 
already certificated, it is clear that it placed an obligation on Capital to 
provide service competitive with United. Of course, the Board properly 
reviewed its purposes in certificating Capital in Toledo. Its ultimate 
finding, however, was based on the provisions of the certificate itself 
rather than underlying analysis of the opinions supporting the issuance 
of the certificate. 

This approach is clearly right. It is supported by the specific language 
of Section 404, the provisions of Section 401 and by the purposes of the 
Federal Aviation Act. 

Under Section 404 Capital's duty is not only to provide "adequate 
service," it must provide "air transportation as authorized by its certifi- 
cate."" This language makes it clear that the certificate obligation of 
Capital cannot be ignored. It makes particularly significant the purposes 


of the Board in certificating Capital as the second carrier in this market. 


While the language of Section 404 is enough to support the Board's 


determination, it is also supported by Sections 401 and Section 102. Under 


Section 401, the Board is directed to provide. service as required by the 
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public convenience and necessity. Section 102 provides that "in the exer- 


cise and performance of its powers and duties under this Act, the Board 


| 
shall consider. . .as being in the public interest and in accordance with 


the public convenience and necessity. . . competition to the extent necessary 
to assure the sound development of an air transportation system properly 
adapted to the needs of the foreign and domestic commerce of the United 
States, of the postal service and of the national defense." This competi- 


tive provision distinguishes this Act from the traditional public) utility 


7/ 
statutes and even from the Motor Carrier Act. (American Export, 
Trans Atlantic Services, 2 CAB 16, p. 30 (1940)). Moreover, this objec- 


tive is important in interpreting the powers of the Board under |Section 404, 


As the Supreme Court stated inS.E.C, v. Joiner Corporation, 320 U.S. 
344, the controlling doctrine of statutory construction is that, 


"| . courts will construe the details of an act in conformity 
with its dominating general purpose, will read text in the 
light of context and will interpret the text so far as the mean- 

ing of the words fairly permits so as to carry out in particular 
cases the generally expressed legislative policy." 
Under this important principle, Section 404 is not isolated from 


Section 102 and Section 401 of the Act. The statute must be read asa 


8/ 
whole. If the Board is to authorize competition under Section 401 it 


must have the authority to enforce the minimum standards of competition 


by use of its Section 404 powers, To do otherwise is to defeat|the purposes 


Z/ The Interstate Commerce Act, as amended, contains no such provision 
in the statement of National Transportation Policy, 49 USC preceding 
section l. 


8/ Cf, S Schaffer Transp, Co. v. U.S., 355 U.S. 83, 88 (1957); Nichean 
“Trucking Co. v. U.S., 321 U.S. 67, 87 (1944). 
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of Section 401, to frustrate the objectives of the statute, and to render the 
competitive provisions of the Act ineffective. 

Capital also asserts that the Board made an ex post facto determina- 
tion of its purposes in the New York-Chicago Case and that did not, in fact, 
certificate Capital because of any belief that it would provide a competitive 
spur to United or would promote coach. 

Of course, even if Capital is right in'this contention, it does not im- 
pair the validity of the Board's order. That order is based on the require- 
ments of the certificate itself, i.e., that Capital "has failed to provide 
adequate service in competition with United in the named markets, in 
accordance with the amended certificate received in the New York-Chicago 
and Detroit-Washington cases."' (Op., p. 10, Tr. 1175) It was also based 
on the additional finding that "Capital has not provided adequate service in 
the markets at issue."" (Op., p. 7, Tr. 1172) 

Moreover, the record in the Detroit- Washington Case and the New 
York-Chicago Service Case fully support the Board's statement as to its 


purposes. In the Detroit-Washington Case Capital sought to compete with 


9/ 
United. ~ and the Board authorized it todo so. It makes no claim here that 


the Board has misinterpreted this case. In the New York-Chicago Case, 
the Board's interest in competitive service is primarily attested by the 
fact that it authorized competitive service. Moreover, in authorizing 


Capital to provide service between Philadelphia and other cities in the 


IT 


9/ E. g., in the Detroit-Washington Case Capital's Brief to the Examiner 
stated that its "competition with United at Toledo can easily be supported 
in that city and would have no adverse effect upon United." (Tr. 928) 
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area, including Toledo, it took specific "note of Capital's interest in pro- 
moting coach service and its effectiveness as a competitive spur in markets 
of this size."* (p. 17) In the other Toledo markets Capital's new authority 
stemmed from the lifting of a large number of restrictions throughout the 
area including the Toledo restriction and such valuable authority as New 
York-Chicago nonstop rights. This action was designed to "strengthen its 
competitive position'' in the area. (p. 4) Capital was preferred for the 
lucrative new operating authority because of "Capital's interest in pro- 
moting coach service." (p. 17) 

Capital's argument is based on the fact that Capital's exhibits in the 
New York-Chicago Case did not show substantial service improvements or 
coach schedules. This argument overlooks the fact that, in oral argument 
in that case, Capital expressly represented that in gaining access to rich 
markets, it would not overlook its obligations to the smaller cities and, 


indeed, "will increase that service to the intermediate points. "| Capital 
| 


promised that Toledo and the other intermediate cities “will receive 


10/ 
better service." In the face of these representations, the) Board was 


clearly right in expecting that Capital would offer improved equipment, 

better scheduling and coach service to Toledo. As the Board found in 

expressly rejecting this argument when raised below: 
“Capital points out that in its exhibits in the New York-Chicago 


case, prepared in 1953, it proposed only first-class service 
with DC-3 equipment and no through-plane service in the| 


10/ Oral Argument of Robert B. Hankins, Counsel for Capital Airlines, 
Inc., Tr. 57-58, New York-Chicago Case. (Tr. 931) | 


Sse 


Chicago-Toledo and Toledo-New York markets. But the 
carrier undertook at oral argument in the same case to 
improve its service to the smaller points in the New York- 
Chicago area and in the four years intervening the Board 
had a right to expect that more modern equipment and 
better scheduling would be inaugurated in line with Capital's 
professed desire to compete with United, as well as techno- 
logical improvements in air transportation." (LD., p. 24, 
Tr. 948) 


Surely, a carrier's exhibits in a case do not limit the requirements 
of adequate service in subsequent years. If Capital's argument is accepted, 
carriers certificated in 1938 on the basis of schedules with DC-3 equipment 
would be required to provide no better service today. Surely, progress in 
the art and the increasing demands of air transportation give the adequacy 


of service standards a changing and developing meaning. 


D. Even If The Board Were Required To Find Total Service Inadequate, 


It Made Sufficient Findings Supported By Substantial Evidence. 


In any event, the Board did find that "on the record before us we are 
unable to find the aggregate of present service to be adequate." Capital 
infers that any such finding would be unsupported by substantial evidence 
because there was no claim that a substantial number of Toledo's passengers 
are actually unable to obtain space aboard United. (Brief, pp. 12-13). 

Certainly the availability of space is not the sole criterion of service 
adequacy. Volume of service and type of equipment are equally important 
criteria. The Board had before it the record testimony 4s to these factors 
fully supporting the finding above. 

The record showed that the neighboring cities of Cincinnati, Detroit 
and Cleveland receive from three to four times as much service as Toledo, 


in proportion to population and purchasing power, to New York and to 


Chicago. (Tr. 525) 


The record showed that the neighboring:cities:had many times! 
| 


the volume of 4-engine service. 
The record showed that since Capital reduced its service at Toledo, 
traffic in the markets at issue increased only 1. 4% as compared to a United 
States domestic traffic increase of 23.9%. The record showed further that 
during this same period other Toledo markets increased 16% and in markets 
where Toledo had effective competitive service its traffic doubled. 
The record showed, moreover, only 61% of the business trips over 


these segments are made by air but 83% of Toledo's business trips to all 
| 


points are made by air. 


| 
Certainly this is sufficient evidence to support the Board's finding. 


| 
The Board was not required, as Capital asserts (Brief, p, 13), to 
| 


make further findings as to the total amount of compulsory re plane 
service provided jointly by Capital and United or as to the number of 
passengers who would use the total volume of service. This finding was 
unnecessary because there was no issue of United's first class service in 
the proceeding. These findings may be required to support an order 
directed against United to improve its total service. They are not required 


11/ 
under the more limited issues presented here 


11/ Capital also relies on the Examiner's conclusion that United first class 
service was adequate per se (Brief, p. 13). United's first class service was 
not an issue 


0 
THE BOARD'S REMEDY OF ORDERING COACH SERVICE 
IS FULLY SUPPORTED BY FINDINGS OF FACT BASED 
ON SUBSTANTIAL EVIDENCE 
Capital asserts that the Board failed to make the findings (1) that 
there is a valid and reasonable requirement for coach service in the Toledo 
markets at issue and (2) that Capital could operate the prescribed coach 


service on an economic basis. (Brief, p. 18) 


A. The Board Made Fully Adequate Findings Supported by Substantial 


Evidence That Coach Service Is Reasonably Required To Remedy Capital's 
Inadequate Service, 


Capital has attempted to twist the Board's order out of focus. Capital's 


claim that the Board did not find that coach service was required in these 
markets is based on a misinterpretation of the Board's decision in this case. 
The Board here found that Capital's overall service in these markets was 
inadequate. It found that Capital's failure to render any through 
service either first-class or coach between Toledo-Chicago, Toledo- 
Philadelphia and Toledo-New York constitutes a violation of Section 404(a) 
in that Capital has failed to provide adequate service in competition with 
United in the named markets in accordance with its certificate obligations. 
Having found a violation of the Act, the Board was charged under 
Section 1002(c) to issue an "appropriate order" to compel compliance with 
the Act, The courts have recognized that in framing the remedy the Board 
“has wide latitude fgr judgment and the courts will not interfere except 
where the remedy selected has no reasonable relation to the unlawful prac- 


tices found to exist,"" Jacob Siegel Co. v. Federal Trade Commission, 
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327 U.S. 608, 613 (1946); Federal Trade Commission v. National Lead Co., 


| 
352 U.S. 419, 429 (1957); Federal Trade Commission v. Rubero id Co., 


343 U.S. 470, 473 (1952); Phelps Dodge Corp. v. National Labor Relations 
Board, 313 U.S. 177, 194 (1941). 

The Board's remedy of ordering Capital to provide a minimum pattern 
of two round trip coach flights meets this standard. The clear relationship 
between the remedy selected and the Board's determination as to the reasons 
for service inadequacy are shown by the subsidiary Board findings as follows: 

1. The Board found that Capital's service was inadequate/ because, in 
part, it failed to render "any through service, either first class or coach," 
in the markets at issue. Its remedy provided through coach setvice. 

2. The Board found that "restriction of a city of Toledo's size and 
industrial progress solely to more expensive, more luxurious first class 
service, is contrary to the public interest, particularly where ¢toach service 
may prove to be economically feasible and is relatively comfortable in short 
haul travel." Here again the remedy is related to the problem. 

3. The Board found that many Toledo small businessmen are con- 
siderably cost-conscious, that an estimated 40% of Toledo's travel is 
personal rather than of a business character, that the inconveniences involved 
in coach service, such as three abreast seating, lack of meal service, un- 
pressurized equipment, are minimal for the short haul, and that consideration 
“should be given to the average traveler and his family desiring low-cost 
transportation in time of emergency or pleasure as well as for business 


purposes where economical travel expense is an important element, a 
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(LD., p. 26, Tr. 950) ‘Here again the remedy is related to the problem. 


Certainly no one could say that the remedy selected "has no reason- 


able relation to the unlawful practices." Certainly this remedy is within 


12/ 
the 'twide latitude for judgment’ permitted by the courts. | This conclu- 


sion is particularly forceful because Capital itself has suggested no remedy, 
but was content to oppose any effort to require it to provide any kind of 


minimum service to meet its statutory and certificate obligations. 


B. The Board Found That Coach Service Is Economically Feasible. 


Capital‘asserts that there was no finding that Capital could operate the 
prescribed coach services on an economic basis. The Board specifically 
found that "such operations offered reasonable prospects for economic 
success." (Op., p. 8, Tr. 1173) It said, 


"On the basis of the record before us, we anticipate that coach 
service, inaugurated in competition with United's first-class 
service should become self-sustaining." (Op., pp. 7-8, Tr. 
1172-73) 


These findings were based on a detailed cost analysis and profit 


12/ There is no validity to Capital's contention that its position is supported 
by an asserted contradiction between the Board's findings here and the posi- 
tion of the Board in a preliminary order in another proceeding. Coach Investi- 
gation, New York Market, Order No, E-13125, October 31, 1958. 


l. Even if there were a contradiction, a preliminary order by the Board 
is not a-controlling precedent, The issue here depends upon whether the Board 
findings are proper in this case. If they are, it is immaterial that a Board 
Order in another proceeding described somewhat broader findings. 


2. The Board Order in the New York Coach Investigation did not relate 
to findings at all. It related to the information which the Board required 
carriers to submit, In describing this information the Board merely stated 
that it would be required to "consider certai-¢actors."' 


3. Finally, the Board in the present case did make findings on the essen- 
tial considerations set forth in the preliminary order in the New York Coach 
Investigation. It did examine the type of market involved, the economic feasi- 
bility of coach and the equipment problems inherent in coach operations. 

These findings are sufficient to support its order here, 


13/ 
projection. 


In any event the lack of such finding would not be decisive under the 
unique provisions of the Federal Aviation Act, The Act unlike other regu- 


latory statutes provides for subsidy payments to enable carriers to earna 


reasonable profit on services required by the public convenience and neces- 


| 
sity. If Capital's overall system is profitable without ‘subsidy [then under 


the statutory scheme, any losses at Toledo are compensated by profits on 


more lucrative routes. If Capital's overall operations are not profitable 


14/ 
it always has recourse to the subsidy provisions of Section 406/of the Act. 


13/ LD., pp. 27-28; LD. Appendix B; CAB Order No. E-14629, p. 8, 
Tr. 951-52, 956, 1173. 


14/ On March 25, 1960, Capital petitioned for $12, 949, 000 in jsubsidy, 


part of which is attributable to Toledo service, 
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CAPITAL'S INTERPRETATION OF THE BOARD'S POWER 

TO REMEDY A VIOLATION OF SEC, 404(2) MUST BE 

REJECTED AS A MISCONSTRUCTION OF THE ACT 

Capital contends that the Board's power to remedy a violation of a 
carrier’s duty to provide "adequate service" is limited to ordering it to 
provide "air transportation, " It urges that the Board cannot order a 
carrier to provide coach flights or require at least some of the flights 
to be performed in daylight hours. 

Section 404(a) is a critical provision of the Federal Aviation Act, 
While other sections prescribe the rights and privileges which may be 
conferred on air carriers, Section 404(a) describes the duties of carriers 
who have been granted certificates of public convenience and necessity. 
Section 404(a) puts the teeth into the federal regulatory scheme. 


In mandatory language, Section 404(a) lists the duties of certificated 


carriers: 


(1) The duty to provide and furnish "air transportation" authorized 


by its certificate. 

(2) The duty to provide reasonable through service. 

(3) The duty to provide safe and adequate service, equipment and 
facilities. 

(4) The duty to establish, observe and enforce just and reasonable 
rates, fares and charges. 

It is clear that Capital has read no further than the first duty, the 


duty to provide "air transportation."' Surely, the Board has the power to 
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order a carrier to provide “air transportation" as authorized by its certifi- 
cate. But Congress intended the Board to enforce other duties as well. 

One of these is the duty to provide "adequate service, equipment and 
facilities." The power to enforce this specific duty is just as clear as the 
power to enforce the duty to provide "air transportation. " There is no 
justification to read Section 404(a), as Capital contends, as limited to only 
the first duty, the duty to provide ‘air transportation, " 
Moreover, Capital's contention has the effect of nullifying the Board's 
powers to enforce the regulatory scheme. Certificates of public convenience 
and necessity are issued only after a careful weighing of public need for 
different types, quantities and qualities of service. A review of any route 
certification case shows that the Board bases its decisions on the need for 


schedules, frequencies, timing, first class service, coach service, direct 


service, single-plane service and the many other factors which are the 
| 


specifics of air transportation. These factors are, of course, | not static 


| 
and over the years, the need for improvements in the specifics of air 


transportation changes with the transportation requirements of the com- 
munities served and the progress in the art. 
However, the important point is that "adequate service" has meaning 
only in terms of the specifics of air transportation. Indeed, Congress 
expressly recognized this in its framing of the duty to provide ftadequate 
service, equipment and facilities in connection with such air transporta- 
tion,"* Since the duty is framed in terms of specifics, the Board's order 


| 
remedying a violation of the duty may, and indeed must, be framed in 
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terms of the specifics of air transportation. Certainly the Board's remedy 


is an “appropriate order'' which the Board is required to issue under the 


15 
provisions of Section 1002(c). — 


Nor is the Board's remedy barred by the provisions of Section 401(e). 
This section provides in part as follows: 

No term, condition, or limitation of a certificate shall restrict 

the right of an air carrier to add to or change schedules, equip- 

ment, accommodations, and facilities for performing the authorized 

transportation and service as the development of the business and 
the demands of the public shall require." 

Of course, the Board here did not place a condition in Capital's 
certificate. It did not generally restrict Capital's right to add or change 
schedules and equipment for performing the authorized transportation as 
the development of the business and the demands of the public required. 

It prescribed a minimum service pattern, If Section 401(e) is interpreted 
as prohibiting the prescription of minimums, it destroys all powers of the 
Board under Section 404. Certainly Capital's construction of the statute 
is unsound. 

Moreover, the foundation of Capital's argument is that Section 401(e) 


prohibits the Board from authorizing a specific type of service in a certifi- 


cate. This argument has been rejected by the Civil Aeronautics Board in 
16/ 


case after case. In the Large Irregular Air Carrier Investigation, 


15/ Sec. 1002(c) is framed in mandatory language: 
“| . the Board shall issue an appropriate order to compel such person 
to comply therewith. '' (Emphasis supplied) 


16/ While not specifically deciding the question in the Transcontinental Coach- 
Type Service case, 14'CAB 720 (1951), the Board entertained no doubts of its 
power to authorize a carrier to engage in solely coach-type transportation. 
Indeed, there is no indication that the argument was even raised by any of 

the protestants in that case. 
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Order No. E-14336, January 28, 1959, pp. 7-16, the Board exhaustively 


reviewed the cases and arguments concerning its powers under Section 


| 
401(e) and concluded that there was no legal impediment to its authorizing 


a particular type of service. In that case the certificate limited scheduled 
services to ten flights between any single pair of points in any month, In 
the Resort Renewal case, Order No. E-11813, September.9, 1957, the 
Board had issued a certificate limiting the carrier to providing all-expense 
round trip escorted tours. In the Los Angeles Airways Renewal Case, 
Order No. E-12832, July 28, 1958, the Board had issued a certificate 
authorizing only helicopter service. 
The Board's administrative interpretation of its governing statute 
is entitled to great weight. It has repeatedly reviewed and rejected the 
argument that Section 401(e) prohibits it from specifying a particular type 


of service in a carrier's certificate. Since Capital's major premise is 


incorrect in a matter of law, its entire argument falls. 


IV 
CAPITAL'S CONTENTION THAT THE BOARD, IN ORDERING 


COACH SERVICE, IS ILLEGALLY PRESCRIBING RATES WAS 
NOT RAISED BELOW AND IS, IN ANY EVENT, WITHOUT MERIT 


NOT RAISED BELOW ANS: ee 

Capital argues that the Board's order requiring it to remedy its over- 
all inadequacy of service to Toledo's major markets by providing coach 
service is a rate-making determination because coach service is at a lower 
fare than first-class service. 

Section 1006(e) of the Federal Aviation Act provides, 

"No objection to an order of the Board or Administrator shall 

be considered by' the Court unless such objection shall have 

been urged before the Board or Administrator or, if it was not 

so urged, unless there were reasonable grounds for failure to 

do so."* 
Capital did not urge this objection before the Board. It has presented no 
reasonable grounds for failure to do so. The clear language of Section 
1006{e) prohibits Capital from presenting it now for the consideration 
of this court. 

In any event, the argument is totally without merit. The Board's 
Order does not purport to prescribe a rate or fare Capital must charge 
for coach service, Capital is not, as it implies, being required to charge 
a lower fare for the same service it presently renders. Capital is en- 
tirely free, under the Board's order, also to provide first-class service 


at first-class rates. 


Since it has completely disregarded its certificate obligations and 


failed to provide adequate service as required by Section 404(a), the 


Board was fully justified, within its sound discretion, in declaring that 
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the remedy for Capital's violation should be the provision of al minimum 
coach service pattern. The Board has not prescribed the rates or fares 
to be charged for the coach service. Nothing in the Board's Order pro- 
hibits Capital from charging the same rate for coach service in these 
markets as charged by other carriers for comparable service elsewhere. 
Capital's assertion that the Board's order has prescribed the rates that 


Capital must charge is wholly without foundation. 


In the final analysis, there is no justification for invoking Sections 


1002(d) and (e) in this case. These sections are constructed to deal with 
| 


the problem of unjust or unreasonable rates. Capital does not/|allege that 


the current coach rates prescribed by the Board are unjust or unreasonable. 
If Capital has grounds to believe the coach rates are unjust or unreasonable 
it can and should file an appropriate complaint. Since it has npt filed such 


a complaint, its raising of the rule of rate making is totally irrelevant to 


this proceeding. 


Vv 


THE BOARD'S ORDER DOES NOT UNJUSTLY 
DISCRIMINATE AGAINST CAPITAL 


Capital argues that the Board's failure also to order United to 
improve its service unjustly discriminates against Capital, The short 
answer to this argument is that the Board did not find that United had 
violated Section 404(a) of the Act, and Capital did not except to this 
conclusion. While United has attempted to fulfill its certificate obliga- 
tions in Toledo's markets, Capital has totally failed to so do. Capital 
should not then wonder why it was singled out to remedy the deficiencies 
in the service in Toledo's three markets. It was Capital who was found 
to be in violation of the Act and accordingly it was against Capital that a 


compliance order was issued, Finally, even if there is discrimination, 


the remedy is not to invalidate the proper order against Capital. Itis 


to, as Toledo urged below, require United to provide coach service also. 
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VI 


CAPITAL'S CONTENTION THAT THE BOARD'S ORDER | 


DEPRIVED IT OF PROPERTY WITHOUT DUE PROCESS 
OF LAW WAS NOT RAISED BELOW AND IS, IN ANY 
EVENT, WITHOUT MERIT 


Pa nk oir 


Capital argues that its coach service would incur substantial losses, 


and that the Board's order requiring coach service would constitute a 


deprivation of property without due process of the law. This a 
also was not raised before the Board and therefore may not be 


here. (Federal Aviation Act, Section 1006(e)) 


rgument 
| 


urged 


Moreover, Capital's assertion cannot withstand analysis, Primarily, 


it is based on Capital's repeated assertion, contrary to the Board's ex- 


press finding of fact, that the coach service prescribed by the 


Board will 


incur substantial losses. The Board found that "such operations offered 


17/ 
reasonable prospects far economic success, " as 


While it must be recognized that the economic results of 


| 
tion cannot be predicted in advance with complete certainty, th 


an opera- 


e Board's 


findings based on a careful analysis of the substantial traffic volume in 
| 


these markets and Capital's expected cost of operation is entitled to great 


weight. Capital's assertion that it will sustain losses is entirely specula- 


tive and surely insufficient to justify the conclusion that it is being deprived 


of property in violation of its constitutional rights. 


Furthermore, the fact that Section 406(d) of the Federal |Aviation 


Act permits a carrier sustaining losses in providing services necessary 


to the public convenience and necessity to request subsidy means that 


17/ CAB Order No. E-14629, p. 8, Tr. 1173. 
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Capital's losses, if any; will be properly compensated. The due process 
clause of the constitution requires no more. Capital has, in fact, filed 

a petition for subsidy on March 25, 1960. It is thus fully protected 


against deprivation of its property. 


CONCLUSION 


WHEREFORE, in consideration of the foregoing, the Board's order 


should be affirmed. 


Respectfully submitted, 


William C, Burt 
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Washington 5, D. C. 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
David W. Oberlan 


was called as a witness for and on behalf of the Complain- 
ant, and, having been duly sworn, was examined and 
testified as follows: 


* * * ° s * * s * * 
Direct Examination 
By Mr. Beckman: 
Q. Mr. Oberlan, what is your title? A. I am the assistant 
general manager of the Toledo-Lucas County Port Au- 
thority. 


° * ° * * * * . e * 
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290 


Q. In your judgment, is Toledo’s present air service 
adequate to meet the current needs of Toledo? A. In my 
opinion, and I can only speak for my experience, it is not. 
We have, as I have said, many contacts with people who 
come from such points as New York and Chicago. In the 
ease of New York—well, for example, in the case of this 
firm, Industrial Molasses Corporation, they have made 
many trips out here during the negotiation of leases for 
this installation. In many cases they found that it was 
necessary for them to fly into Detroit and rent a car and 
come down to Toledo because 


291 


they were unable to get either—they were unable to get 
transportation into Toledo at a convenient time, or at a 
time when it was necessary that they come. 


° * ° ° * * 2 . ° ° 
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Examiner Pfeiffer: What about Capital Airlines? 

The Witness: I don’t try to go to New York by Capital. 

Examiner Pfeiffer: Why is that? 

The Witness: I can’t tell you that. I tell my secretary 
to get the best reservations she can get for me. She comes 
pack and says, ‘‘Here’s how you can go.” I tell her I 
can’t make it then, this is the way, ‘Can you see if you 
can get me a flight out such and such a time.’’ She calls 
back, they say no, and so I have to make a decision based 
on that. 

Examiner Pfeiffer: Are you aware of the type of equip- 
ment Capital Airlines operates out of Toledo? 

The Witness: No. I mean if you mean personally have 
I ridden on it, no. 

Examiner Pfeiffer: Do you know what type of service 
they give, what type of an airplane? 
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The Witness: No, I do not. 

Examiner Pfeiffer: If I told you it was DC-3, would 
that—do you have any objection to riding DC-3’s to New 
York? 

The Witness: Sure. No body would ride a DC-3 if they 
could ride a DC-6 or DC-7 or if they could ride a Con- 
stellation or Viscount or anything else. It’s a slower trip, 
it’s not as comfortable a trip, and I’d ride in a Model T 
if I didn’t have a Cadillac, but I’d rather ride in the 
Cadillac. 

Examiner Pfeiffer: Now as a business man, I take it that 


299 


coach service is not particularly interesting to you in your 
travels? 

The Witness: Well, whether a flight is coach—I am not 
interested particularly in the type myself, personally, in the 
type of service. In other words, if I can get a flight out 
at a certain time, whether it’s coach or first class is not the 
prime importance to me. The time is the important thing. 
For example, if I had to get out of Toledo at 4 o’clock on 
a first class and I could get out of Toledo at 8 o’clock on 
a coach and still be in say, New York in time to get a good 
night’s sleep and get up and be ready to go the first thing 
in the morning, I’d take the coach, because I wouldn’t 
have to leave the office until the regular time. I could go 
home and eat, I mean, I presume everybody’s that way. 
I’ve always felt I was— 

Examiner Pfeiffer: You would take the coach if it was 
better time? 

The Witness: If the time was better, I’d take the coach. 

Examiner Pfeiffer: All right. Now suppose there were 
two flights and one was first class and one was coach and 
they left an hour or two apart in such a way you could get 
to New York and have a good night’s sleep and go to work. 
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Would you choose the coach rather than the first class, 
or vice versa? 

The Witness: Well, I personally, working for the Port 
Authority, I believe I would try to get the coach if I could, 
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because it would save a little money. I can’t say in the 
business that I worked in before that I would do that. I 
probably would take—I personally prefer the first class 
service. 

Examiner Pfeiffer: Suppose you and your wife were 
going to New York for a week-end or a week for recreation. 

The Witness: I’d take coach. 

Examiner Pfeiffer: You’d take coach? 

The Witness: Sure. I’d be saving money, as would just 
about anybody else, I think, unless it wasn’t important 
to them. 

Examiner Pfeiffer: Have you gone to Detroit and took 
the coach for that reason? 

The Witness: I’ve gone to Detroit on two occasions to 
make personal flights not connected with my work to 
Kansas City and I took coach flights out of there. 

Examiner Pfeiffer: On what airline? 

The Witness: TWA, I believe it was, in that particular 
case. 


Phillip B. Carter 


was called as a witness for and on behalf of the Complain- 
ant, and, having been duly sworn, was examined and 
testified as follows: 

Examiner Pfeiffer: Please be seated, sir. Give your 
full name and position to the reporter. 

The Witness: My name is Phillip B. Carter. I am 
manager of the World Trade and Transportation Depart- 
ment of the Toledo Area Greater Chamber of Commerce. 


Direct Examination 


By Mr. Beckman: 


Q. Mr. Carter, how far is the Toledo Express Airport 
from downtown Toledo? A. It is 15.2 miles. 
Q. How long does it take to drive to Toledo Express 
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Airport from downtown Toledo under normal driving con- 
ditions? A. Twenty-five to thirty minutes, I would say. 
Thirty minutes is plenty of time in good weather. 

Q. What would you say an outside figure would be for 
rush hour traffic and rain? A. To Toledo Express Airport? 
Q. Yes, sir. A. Thirty-five to forty-five minutes at the 


most. 
Q. Now, what are Detroit’s airports and how far from 
‘Moledo are they? A. Willow Run, I believe, is about 
fifty-four or fifty-five miles from Toledo. Metropolitan 
Detroit Airport is three or four miles shorter, I believe, 
somewhere in the neighborhood of fifty or fifty-one miles, 
I would say. 

Q. Do you know what the taxi fare from downtown 
Toledo to either of the Detroit airports is? A. I under- 
stand it is pretty high. The check I made told me it was 
thirty-one bucks, I believe, $31.00. 

Q. Is there any through bus service available from 
Toledo to Detroit Metropolitan Airport? A. No, not to 
Detroit Metropolitan Airport, there is no through service. 
You can go to Detroit by Greyhound bus and take the 
limo, limousine from Detroit to Detroit Metropolitan. 

Q. About how long would that take, do you suppose, if 
you made all your connections? 
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A. I would say you ought to allow three hours, somewhere 
in that vicinity. 

Q. What through bus transportation is available from 
Toledo to Willow Run Airport? A. Well, the Shortway 
Lines from the Greyhound Terminal over here runs three 
schedules a day. They are not very good. 

Q. Can you tell us what the departure times are? A. 
They leave Toledo at 5:30 in the morning, 8:54 p.m. and 
11:30 p.m. 

Q. To have a complete record, what are the arrival times 
at Willow Run of these schedules? A. The early morning 
run arrives there at 6:45 in the morning. The second one, 
10:10 pm.. and the last one at 12:40 a.m. 

Q. Would you also give us the through bus schedules 
from Willow Run to Toledo? A. They leave Willow Run, 
there is three of those leave at 3:05 am., 8:10 a.m. and 
11:30 p.m. 

Q. What time do they get into Toledo? A. They arrive 
here at 4:20 in the morning, a.m., 9:40 am. and 12:50 p.m. 

Q. What is the cost of taking this bus to Willow Run? 
A. The cost is, one way, is $2.15 and it $3.91 per round trip. 

Q. Well now, in your experience, Mr. Carter, do most 
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people use public transportation to Detroit’s airports? 
A. No. They do not. They either drive or have someone 
else drive them, and of course, that’s very inconvenient. 
It takes too long. The schedules, in order to meet the 
schedules up there, and the fact that if they have to drive 
their car and leave it there, unless they are a two car 
family, that means the family is without the car while the 
wage earner is away until he returns. 

Q. Well now, talking about now using private trans- 
portation you said that public transportation is not gen- 
erally used, but on the matter of private transportation, 
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personal car to Detroit’s airports, what is the driving time 
to Detroit’s airports from downtown Toledo? A. Well, 
I wouldn’t want to attempt it even in the best weather 
even under an hour and a half to both places, to both 
Willow Run and Detroit Metropolitan. 

Q. Well, what would you allow as a reasonable driving 
time in any kind of ice and snow condition? A. Well, I 
would advise anyone and do the same thing myself, I 
would give myself approximately two hours to make it. 
Just to be sure. 

Q. Do you have a lot of ice and snow conditions in To- 
ledo? A. In the last several months—I mean the last 
several weeks, we’ve had some rather bad situations. 

Q. Mr. Carter, what do you think, and what is your 


impression of the attitude of Toledo residents about driv- 
ing to Detroit’s airports as a means of obtaining air service 
for Toledo? A. They do not like it. Very definitely they 
do not like it. It’s costly and inconvenient, and puts 
them—it—extra cost. There is no way of a person, as I 
say, you could take public transportation, but generally 
speaking people do either drive or have their families drive 
them or someone from the office. If the family does drive 
them up or someone from the office, that usually entails 
two round trips which, well, could take up six hours. It 
depends upon the particular driving conditions, 


Have you flown coach services? 

The Witness: Yes, sir. 

Examiner Pfeiffer: Out of Detroit? 

The Witness: That’s the only place you can get them. 
I’ve taken a coach service from Washington back to Detroit. 

Examiner Pfeiffer: Is that-on Capital Airlines? 
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The Witness: I don’t recall, I don’t recall. It probably 
was. 

Examiner Pfeiffer: Was that a business or pleasure 
trip? 

The Witness: No, sir; that is business. 

Examiner Pfeiffer: What is the policy of the Chamber 
of Commerce on the use of coach service as against first 
class for business trips? ; 

The Witness: Sir, if we had coach service here, there 
might be some stipulated policy, but generally speaking, 
it’s a matter of selecting the service that will get you there 
most conveniently. But on the other hand, I’ve always 
attempted to be as considerate of our membership who 
support the Chamber of Commerce, by trying out and 
using coach service. As a matter of fact, I like coach 
service. I think it is excellent. The thing of it is, we don’t 
have any. How can we figure how many people would 


317 


use it and the fact that we don’t—we have a lot of our 
business people who are rather disinterested doesn’t neces- 
sarily tell the whole story by any means, because I am sure 
there is a lot of business people, small businesses and 
medium sized businesses who in the last few years have 
cut down on their budgets who would like to have coach 
service, and people in the general community, I think are 
deserving of coach service here. We’ve been pretty much 
treated as a stepchild, I would say in that respect, because 
I think its been going on in the testimony so far. 
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Examiner Pfeiffer: On a short flight, a relatively short 
flight, does the inconvenience of three abreast seating as 
opposed to two abreast seating, is that very significant 
to a traveler? 


lo 
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The Witness: If you were asking my own opinion on it— 

Examiner Pfeiffer: Yes. 

The Witness: It has never bothered me and I have 
ridden in the three abreast, and as a matter of fact, I 
think on at least two of the occasions, I have ridden 
coach, I have always 
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gotten in the three chaired section, even though I had a 
selection. 

Examiner Pfeiffer: What about the lack of meal service 
that is available on coach. Is that a serious inconvenience 
in a short haul trip? 

The Witness: No, sir, because normally they don’t serve 
snacks. Short haul gets you there between normal periods 
of meal time, in flights even as far as New York. 


s * e e * * * * * * 
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Roy H. Gilfix 


was called as a witness for and on behalf of Respondent 
Capital Airlines, Inc., and, having been duly sworn, was 
examined and testified as follows: 

Examiner Pfeiffer: Be seated. Give you full name and 
position with Capital Airlines to the reporter. 

The Witness: Roy H. Gilfix, G-i-l-f-i-x, I am director 
of regulatory affairs of Capital Airlines. 


° e e oe * . s * oe ° 
$82 
Cross Examination 
By Mr. Burt: 


* . e . 
~ 406 
Q. All right. Now, am I correct in my computation here 
that on this exhibit the indirect cost ratio to direct cost is 
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about fifty percent or thereabouts? A. By direct you are 
speaking of flying operations? 

Q. Maintenance? A. And, depreciation? 

Q. Yes, 5100, 5200 and 7,000. Just roughly, I am not 
going to hold you to the figure. Around fifty percent? 
‘A. That the indirect is fifty percent of the direct? That 
appears to be about right. 

Q. That’s right, and you used about the same technique 
in cost here that you used in the Southern Transconti- 
nental case, didn’t you? <A. Yes. 


Q. All right. Now, directing your attention, Mr. Gilfix, 
to Capital Exhibit 105— A. Yes, I have it. 

Q. How many of these flights between New York and 
Toledo did Capital provide? A. None. 

Q. How many Detroit, Chicago and Toledo did Capital 
provide? A. None. 

Q. Well, it is your position that Capital is providing 
adequate service to Chicago? A. It’s my position that 
the service in the market is so good and the market so 
small that it would be imprudent for Capital to attempt to 
inject itself into that market. 

Q. Well, am I correct in saying that your position is 
that you don’t contend that Capital’s service is adequate, 
but you say that United’s service is so good that Capital 
doesn’t have to do anything? Is that what your posi- 
tion is? 

Mr. Arthur: Let me either object or get clarification. 
I object to the question that Mr. Burt is attempting to 
elicit an answer from Mr. Gilfix as to the legal interpreta- 
tion of adequacy of service under section 404 of the Act. 

Mr. Burt: Oh, no, I’m not trying to do that. He has a 
series of exhibits here that are, designed to show that 
service is adequate. I’m trying to see what he means. 
I’m testing what 
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he means. 

Examiner Pfeiffer: It’s obvious he means service of 
the market. 

Mr. Burt: If that’s obvious and he says so, that’s— 

The Witness: Mr. Burt, Capital Airlines provides no 
service at this time between Toledo and New York, Toledo 
and Philadelphia and Toledo and Chicago. 


422 


Examiner Pfeiffer: Why don’t you surrender your cer- 
tificate with respect to Toledo? 

The Witness: We have not been in a proceeding in 
which that was the issue, to the best of my knowledge. 

Examiner Pfeiffer: Why don’t you file an application 
to abandon so somebody else can provide service? 
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The Witness: Well Mr. Examiner, that is something 
that we have considered very seriously. However— 

Examiner Pfeiffer: When was it considered? 

The Witness: It has been considered continuously for 
the last year and a half, I would say. And most recently, 
ten days ago, I would say. 

Examiner Pfeiffer: It was decided not to suspend? 

The Witness: That is correct. We decided we want to 
stay in Toledo, that we fell especially in view of the water- 
ways and in view of the fact that it is going to become 
an important port that commercial activities and so forth 
may develop at Toledo to where we will honestly be able 
to justify in our own minds and to our stockholders the 
inauguration of good service here in Toledo in competition 
with United Airlines. 
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459 
G. Bernard Slebos 

was called as a witness for and on behalf of Defendant 
United Airlines, and, having been duly sworn, was exam- 
ined and testified as follows: 

Examiner Pfeiffer: Please give your name and position 
to the reporter. 

The Witness: G. Bernard Slebos, assistant to the vice 
president and treasurer, United Airlines. 


461 
Cross Examination 
By Mr. Burt: 


468 


A. I should point out also there is a distinction there 
as between these two exhibits in the theory employed in 
their compilation. The exhibit in this case, exhibit U-10 
is an exhibit based on a fully allocated cost concept, 
whereas the 
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exhibit number U-32 in the Pacific Southwest Local Service 
ease is based upon something less than that, not a bare 
added cost concept, but something less than a fully allo- 
cated cost. 

Examiner Pfeiffer: Why is that distinction? 

The Witness: The distinction is, I believe, consistent 
with the revenue treatment. 

Examiner Pfeiffer: What are you asking for in the 
Pacific Southwest case? 

The Witness: We are requesting a new non-stop route 
from Las Vegas to San Francisco, and the removal of our 
restrictions between Las Vegas and Los Angeles. 
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Examiner Pfeiffer: You are proposing coach services 
in between those? 

The Witness: We are proposing both coach and first 
class service. 

Examiner Pfeiffer: Why should the addition of a flight 
in this market be done on a fully allocated basis, because 
you are reluctant here and you are anxious in the other 
case? 

The Witness: I thought that I said the reason it is 
done that way, is because we are using here the fully 
allocated revenues as well as the fully allocated costs. 
As a matter of fact, United Airlines—any proposal that 
T’ve seen in this case by the City will have a considerable 
reduction in its revenues. 


Examiner Pfeiffer: Now, when United Airlines is re- 
quested by the Board or investigated and asked to suspend 
at a point, does United indicate that its cost savings which 
will result from such suspension be derived on a fully 
allocated or an added cost basis? 

The Witness: With respect to the suspension of station, 
there is a very definite possibility of computing the net 
revenue loss that would result from that suspension and 
under those circumstances, it is appropriate to compute 
your cost savings on an added cost basis. 

Examiner Pfeiffer: So, that’s what’s done? 

The Witness: That’s what’s done, and you start plusing 
or minusing from both revenue and an expense side. 


o * * * ot * s * * 
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EXHIBITS 
Exhibit TOL-A 


NARRATIVE ACCOMPANYING EXHIBITS 
TOL-1 THROUGH TOL-22 


The City of Toledo and environs is a community of 
468,000 people, ranking 49th in population among the major 
metropolitan areas of the U.S. (Exhibit TOL-1). It isa 
prosperous manufacturing city located in a rich farm area. 
No one company or industry dominates; of the 740 manu- 
facturers, the largest employs less than 10% of the labor 
force. Champion Spark Plug, DeVilbiss, Electric Auto- 
Lite, Libbey-Owens-Ford Glass, Owens-Corning Fiberglass, 
Owens-Illinois Glass, Surface Combustion, Toledo Scale, 
Kaiser-Willys Motors are among the well known Toledo 
companies whose products are distributed throughout the 
United States and throughout the world. 


Important outside companies with large facilities in 
Toledo include General Motors, Dupont, Detroit Harvester, 
National Supply, General Mills, Gulf Oil, Pure Oil, Stand- 
ard Oil (Ohio), Sun Oil, Allied Chemical and Dye, Dana 
Corporation, Interlake Iron and Republic Steel. Toledo 
is the World’s Glass Capital. It is the largest gasoline 
refining center between Chicago and New York. It is the 
largest U.S. producer of auto parts and metal stampings. 
According to a survey by Ohio State University’s Bureau 
of Business Research, Lucas County (Toledo) has the best 
balance of industry of any Ohio County. 


With its location in the heart of the midwestern indus- 
trial markets and with its excellent transportation facilities, 
Toledo realizes a rich supply potential for all types of 
industrial products and services. Natural resources of 
the area including the unlimited water supply from Lake 
Erie, high level agricultural production, favorable man- 
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power, utility, tax and living conditions provide further 
industrial advantages in this area. 


492 


Diverse economic activities, including both manufactur- 
ing and marketing, and its strategic position as a major 
port on the Great Lakes, have produced a relatively high 
level of income and purchasing power in the community. 
In 1957, Effective Buying Income (E.B.1.), a measure of 
purchasing power estimated by the staff of Sales Manage- 
ment Magazine, that corresponds to nationally estimated 
Disposable Personal Income, totaled $1,059,000,000 for 
the Toledo metropolitan area placing it 39th in rank among 
the other major metropolitan areas (Exhibit TOL-1). It 
is interesting to note that no other metropolitan area com- 
parable in population to Toledo or larger shows an equally 
impressive spread between its rankings with respect to 
population and E.B.I. For example, Albany, New York, 


which is the city most comparable in this regard, ranked 
only 7 positions higher in E.B.I. than in population, as 
compared with a 10 position difference for Toledo. 


Like other major metropolitan areas, Toledo depends 
increasingly on air transport services for the intercity 
travel which is necessary to the maintenance and develop- 
ment of its economic activities and to meet the personal 
travel needs of its residents and visitors. For Toledo, 
as for other major cities, the retrenchment of rail pas- 
senger services and the growing acceptance and indeed 
demand of intercity travelers for air services have made 
fully adequate air transportation facilities a matter of 
necessity. Intercity travel by air now exceeds travel by 
other modes of common carrier transportation and it is 
no longer appropriate to regard air service as a luxurious 
and supplemental means of travel in which the few engage. 


1The Toledo Chamber of Commerce is the source of the foregoing data 
concerning Toledo’s economy. 
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This is well demonstrated by the following data for inter- 
city travel, showing the division of the intercity travel 
market between aid and surface common carriers in 1949 
and in 1957. 

493 


Isrercrry Trave, By Bus, Rat, anp Arr 1949 anv 1957 


(Millions of Passenger Miles) 


BUS RAIL WATERWAYS AIR TOTAL 
RPM % RPM % RPM _% RPM % RPM 


SL A cnn A SOS 


1949 27,933 42 30,497 45 1,402 2 7,083 11 66,915 
1957 25000 34 21,590 29 1900 3 25,799 35 74,489 


Source: Form 41 reports to CAB 
Inter State Commerce Commission 
National Association of Motor Bus Operators 


Bearing in mind that the bulk of bus travel and a sub- 
stantial portion of the coach portion of rail travel is 
concentrated in stage lengths of less than 50 miles, it is 
clear from the foregoing figures that air transportation 
is the preferred and predominant mode of common carrier 
service in mileage ranges over 50 miles. Thus, the con- 
sequences of depriving a community of adequate air serv- 
ice is a matter of considerable consequence, not only handi- 
capping the community in economic pursuits which rely 
on the availability of transportation services but denying 
a broad segment of the traveling public a preferred service. 


I. Totevo’s SERVICE IN rvs PrrncreaL Marxets 1s INADEQUATE 


By usually reliable and generally accepted indicators 
of air travel potential, Toledo possesses the basic ingredi- 
ents of a community with relatively high air traffic potential. 
As a community of 468,000 persons, it is a major metro- 
politan area with a sizable population signifying the ex- 
istence of extensive social and economic interaction between 
it and other communities. Among its major industries are 
a number of companies which market their products 
throughout the U.S. and which have branch and head- 
quarter affiliations in many other cities. In addition, it is 
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an important transport center, ranking 10th among all 
U.S. ports in 1955 and 3rd among the Great Lakes ports.’ 


494 


And, finally, it has a relatively high per capita E.B.I. 
signifying a greater abundance of the means to travel 
than exists in most communities of comparable population. 
All this should add up to a relatively high level of air 
travel development for Toledo. However, the fact is that 
Toledo’s air travel promise has not been realized. 


Notwithstanding a ranking of 49th in population and 
39th in E.B.I. among other major cities, Toledo ranked 
55th in the number of passengers originated and ter- 
minated and 60th in the volume of passenger miles ex- 
changed with other cities (Exhibit TOL-1). No fewer 
than 14 cities of lesser population had more air passengers 
than Toledo in September 1957 and 18 cities developed 
more passenger miles (Exhibit TOL--2). By the yardstick 


of E.B.L, it is more significant that 21 or over 40%, of 
the cities generating more passengers and 26, or over 50%, 
of the cities generating more passenger miles actually had 
less E.B.I. in 1957 (Exhibit TOL-3). 


Further evidence of Toledo’s air traffic underdevelop- 
ment may be found in the comparison of Toledo’s traffic 
generation indices with those of comparably located cities 
and cities of approxmiately comparable, but lesser, popu- 
lation. Exhibit TOL-4 compares two indices of traffic 
generation for Toledo (traffic per 1,000 population and 
traffic per $1,000,000 of E.B.I.) with 6 neighboring cities. 
Although only one of the 6 cities (Cleveland) had per 
capita E.B.I. in 1957 which exceeded Toledo’s and 2 cities 
had substantially lower per capita E.B.I. (Cincinnati and 
Pittsburgh), all 6 neighboring cities generated a larger 
number of air passengers per 1,000 population and per 


2 Waterborne Commerce of the United States, 1955, Department of the 
Army, U.S. Corps of Engineers. 
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This is well demonstrated by the following data for inter- 
city travel, showing the division of the intercity travel 
market between aid and surface common carriers in 1949 
and in 1957. 
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1957 25,000 34 21,590 29 1900 3 25,799 35 74,489 


Source: Form 41 reports to CAB 
Inter State Commerce Commission 
National Association of Motor Bus Operators 


Bearing in mind that the bulk of bus travel and a sub- 
stantial portion of the coach portion of rail travel is 
concentrated in stage lengths of less than 50 miles, it is 
clear from the foregoing figures that air transportation 
is the preferred and predominant mode of common carrier 
service in mileage ranges over 50 miles. Thus, the con- 
sequences of depriving a community of adequate air serv- 
ice is a matter of considerable consequence, not only handi- 
capping the community in economic pursuits which rely 
on the availability of transportation services but denying 
a broad segment of the traveling public a preferred service. 
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By usually reliable and generally accepted indicators 
of air travel potential, Toledo possesses the basic ingredi- 
ents of a community with relatively high air traffic potential. 
As a community of 468,000 persons, it is a major metro- 
politan area with a sizable population signifying the ex- 
istence of extensive social and economic interaction between 
it and other communities. Among its major industries are 
a@ number of companies which market their products 
throughout the U.S. and which have branch and head- 
quarter affiliations in many other cities. In addition, it is 
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an important transport center, ranking 10th among all 
U.S. ports in 1955 and 3rd among the Great Lakes ports.” 
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And, finally, it has a relatively high per capita B.B.I. 
signifying a greater abundance of the means to travel 
than exists in most communities of comparable population. 
All this should add up to a relatively high level of air 
travel development for Toledo. However, the fact is that 
Toledo’s air travel promise has not been realized. 


Notwithstanding a ranking of 49th in population and 
39th in E.B.I. among other major cities, Toledo ranked 
55th in the number of passengers originated and ter- 
minated and 60th in the volume of passenger miles ex- 
changed with other cities (Exhibit TOL-1). No fewer 
than 14 cities of lesser population had more air passengers 
than Toledo in September 1957 and 18 cities developed 
more passenger miles (Exhibit TOL--2). By the yardstick 


of E.B.L, it is more significant that 21 or over 40%, of 
the cities generating more passengers and 26, or over 50%, 
of the cities generating more passenger miles actually had 
less B.B.I. in 1957 (Exhibit TOL-3). 


Further evidence of Toledo’s air traffic underdevelop- 
ment may be found in the comparison of Toledo’s traffic 
generation indices with those of comparably located cities 
and cities of approxmiately comparable, but lesser, popu- 
lation. Exhibit TOL-4 compares two indices of traffic 
generation for Toledo (traffic per 1,000 population and 
traffic per $1,000,000 of E.B.I.) with 6 neighboring cities. 
Although only one of the 6 cities (Cleveland) had per 
capita E.B.I. in 1957 which exceeded Toledo’s and 2 cities 
had substantially lower per capita E.B.I. (Cincinnati and 
Pittsburgh), all 6 neighboring cities generated a larger 
number of air passengers per 1,000 population and per 


2 Waterborne Commerce of the United States, 1955, Department of the 
Army, U.S. Corps of Engineers. 
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$1,000,000 E.B.I. Similar results are obtained from a 
comparison of Toledo and 10 metropolitan areas ranking 
immediately below in population. Hight of the highly 
diversified 10 cities, despite lower E.B.I. and lower per 
capita E.B.I. generated a larger number of air passengers 
than Toledo and a substantially higher number of air 
passengers per 1,000 


495 
population and per $1,000,000 E.B.L. 


The comparison of Toledo with the cities similarly lo- 
cated geographically and the 10 cities of comparable but 
lesser population provide two closely agreeing measures 
of the degree of underdevelopment in Toledo’s air traffic. 
As may be noted from the comparisons shown below, 
Toledo’s per capita development of air traffic was from 
37% to 38% below the average of the two groups of 
cities with which it compares. In terms of the volume of 
air traffic developed by Toledo in relation to its E.B.L, 
which reflects Toledo’s relatively higher per capita E.B.L, 
the comparison with similar measures for the 6 neighboring 
and 10 smaller cities indicates an even greater degree of 
underdevelopment; per $1,000,000 E.B.I. the 6 neighboring 
cities on the average developed 75% more air passengers 
than Toledo; the 10 smaller cities developed 109% more 
passengers than Toledo in this index. 


Estimarep UNDERDEVELOPMENT OF Torepo’s Amr TRAFFIC 
1957 


poo Besaskion $1,000,000 BB. 
6 Neighboring Cities 54.6 26.2 
10 Smaller Cities 53.4 31.4 
Toledo 33.9 15.0 
Index (Toledo = 100) 
6 Neighboring Cities 161 175 
10 Smaller Cities 158 209 


Source: Exhibits TOL-4 and TOL-5 
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In attempting to ascertain the cause of Toledo’s air 
traffic underdevelopment, one can find an explanation in 
the history of Toledo’s air service. Exhibit TOL-7, which 
traces the increase in number of aircraft departures be- 
tween 1949 and 1957, for the major population centers 
receiving direct air service in both periods, shows that 
Toledo ranks 80th among these cities with respect to the 
percentage increase in aircraft departures. Toledo’s 
aircraft 
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departures increased from 10,441 in 1949 to 12,639 in 1957, 
an increase of 21%. By comparison total aircraft depar- 
tures throughout the U.S. increased 63.9% between the 
two periods. Of course, the increase in seats available 
at Toledo has been more substantial than the comparison 
of aircraft departures would indicate since, in the later 
years aircraft of larger capacity are used, but this does 


not vitiate the significance of the aircraft departure com- 
parison inasmuch as all major communities have benefited 
in terms of seats available from the substitution of larger 
aircraft. 


It would be unreasonable to expect that the underde- 
velopment which characterizes Toledo’s total traffic does 
not also prevail in the Toledo’s four principal markets, 
since these markets have accounted for 36.8% to 46.3% 
of Toledo’s total traffic (Exhibit TOL-8). The fact that 
Toledo’s air traffic in its principal markets is underde- 
veloped would seem to be borne out by the comparison of 
the growth in traffic in these markets with traffic develop- 
ment throughout the nation. Exhibit TOL-9 makes this 
comparison and shows that, whereas Toledo’s four prin- 
cipal markets increased by 160% in volume between 1949, 
the national growth, adjusted for the effects of changes 
in reporting was nearly 200%, despite the introduction of 
air service at the Toledo Express Airport in 1955 which 
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overcome the inadequacy of its former airport. The new 
airport did, in fact, bring about the largest annual increase 
in traffic in Toledo’s four principal markets during the 
period, showing that the community is responsive to serv- 
ice improvements, but the growth over the entire period 
and particularly since 1955 has been significantly below 
the national average. It might be thought that the lesser 
growth rate of Toledo’s traffic in its four principal markets 
in comparison with the national total is due to the fact 
that Toledo’s economic development has lagged. This, 
however, is clearly not the case. Reference to the 1955-1957 
period, for example, when Toledo’s major market traffic in- 
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creased by 1.4% as compared with a 23.9% national in- 
crease, shows that Toledo’s development was more rapid 
than the nation’s both in terms of population growth and 
income. 
Totepo’s GrowrH Has EXxcEEDED THE NarTIon’s 1955-1957 
Population Income 
Toledo Nation Toledo* Nation** 
(000’s) (000,000’s) — ($000,000’s) ($000,000,0007s) 
1955 430 163.4 944 274.4 


1957 468 170.3 1,059 305.1 
% Increase 8.8 4.2 12.2 11.2 


*EBI. 
** Disposable Personal Income 


Source: Sales Management Magazine 
Survey of Current Business, U. 8. Department of Commerce 


Underdevelopment of the traffic in Toledo’s principal 
markets is also shown by the analysis made in Exhibits 
TOL-6 and TOL-10. In Exhibit TOL-6 the comparison of 
Capital’s percentage participation in the traffic for Toledo’s 
major markets is compared with the percentage which 
the traffic in the major markets bore to total Toledo traffic. 
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There is a clear correlation between the two sets of per- 
centages which indicates that the four principal markets 
quite definitely increased in volume relative to other 
Toledo markets when Capital increased its participation 
and then reverted to their former proportion when Cap- 
ital’s participation declined. The inference is plainly that 
Capital’s activity, as reflected in services offered and the 
greater promotional activity thereby stimulated, resulted 
in the realization of a previously and subsequently un- 
satisfied demand. In Exhibit TOL-10 the amount of the 
unsatisfied demand is estimated to have totalled over 12,000 
passengers at 1957 traffic levels, or nearly 16% of the 
volume of traffic actually moving during the year in 
Toledo’s four principal markets. In both absolute and 
percentage terms, this unsatisfied 
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demand, amounting to about 33 passengers per day in all 
four markets, is substantial and connotes a serious service 
inadequacy. 


The indication of service inadequacy, to which the exist- 
ence of a sizable unsatisfied demand points, is confirmed 
by a comparison of Toledo’s non-stop and 4-engine services 
in its principal markets with the similar services provided 
between other cities in the Toledo region (Cincinnati, 
Detroit, Cleveland and Dayton) and the same markets. 
Exhibit TOL-11, which is based on an analysis of the 
October 1958 schedules, shows that, without exception, the 
cities compared with Toledo were provided with much 
better service than Toledo in relation to their different 
traffic potentials as reflected by differences in population 
and E.B.I. In the Philadelphia market Dayton and Cin- 
cinnati received no non-stop or 4-engine services. How- 
ever, both cities did have through plane service whereas 
Toledo had none. By the yardstick provided by the services 


22 


(498) 


of the other cities, the services available to Toledo in its 
principal markets are obviously deficient. 


It is significant also, with respect to the quality of the 
service that Toledo receives in its principal markets, that 
a higher portion of Toledo’s business trips are made by 
air to cities other than its principal markets than are made 
by air to the principal markets. A survey of the travel 
performed by employees of three major companies located 
in Toledo which was made during March 1957, in- 
dicated that only 61% of the business trips made in 
the four major Toledo markets were made by air; by 
contrast, 83% of the trips to other points were made by 
air. (Exhibit TOL-12) While this, in itself, perhaps does 
not demonstrate service inadequacy, it does at least suggest 
that it does exist. 


The failure of Toledo’s four major markets to keep pace 
with U. S. domestic air travel growth, despite a rate of 
economic development which has exceeded the national 
rate, the existence of a substantial unsatisfied demand, 
large disparity between the 


439 


quality of the services received by Toledo and other cities 
in the region, and even the lesser preference displayed 
by Toledo businessmen for air travel in Toledo’s four 
major markets as compared with other Toledo markets, 
all spell out a serious inadequacy of its air service in its 
major markets. If further documentation is needed, it is 
necessary only to point out, with reference to the October 
1958 schedules, that Toledo had no 4-engine service to 
Chicago, only one non-stop service to New York daily, and 
no through plane service to Philadelphia. 
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The lack of coach service in Toledo’s principal markets 
and, in fact, the lack of any coach service at Toledo what- 
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soever is 2 major aspect of the inadequacy of Toledo’s air 
service. In effect, a substantial market of potential air 
travelers, who are sufficiently price conscious to refrain 
from traveling at first-class fares, are being deprived of 
air service because the carriers serving Toledo have not 
offered the coach services which are available elsewhere to 
about 40% of the U.S. travel market, as measured in 
volume of passenger miles flown. 


Coach services are currently available at 76 cities in 
the U.S.2 and it is no longer appropriate to consider air 
coach as a limited experiment to be undertaken only under 
special circumstances. It is, on the contrary, a basic serv- 
ice virtually coordinate with first-class service in those 
markets where it is provided, for which the demand has 
been well demonstrated through heavy patronage. Under 
these circumstances, it would seem more appropriate to 
inquire whether Toledo’s traffic potential is such that 
coach service is not feasible, rather than to inquire whether 
there is a demand for coach service. 


As has been noted, 76 cities are now receiving coach 
services. Some 40 of these cities exceed Toledo in popula- 
tion and 32 cities of these cities have greater E.B.I. On 
the other hand, 36, or 47% of these cities are of lesser 
population and 44 cities or 58% of the total receiving 
coach service have lesser E.B.I. Indeed, 25 of the cities 
receiving coach services actually generated less passengers 
than Toledo in September 1957, despite the traffic increment 
added by reason of the coach services. Only 9 cities rank- 
ing higher than Toledo in population and 7 cities with 
greater E.B.I. do not currently have coach service (Exhibit 
TOL-13). Thus, either by the test of traffic potential (as 
reflected by population and E.B.L.) or by the test of actual 
traffic generation, 


3Tabulated from October 1958 Quick Reference Guide. 
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quality of the services received by Toledo and other cities 
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Chicago, only one non-stop service to New York daily, and 
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soever is a major aspect of the inadequacy of Toledo’s air 
service. In effect, a substantial market of potential air 
travelers, who are sufficiently price conscious to refrain 
from traveling at first-class fares, are being deprived of 
air service because the carriers serving Toledo have not 
offered the coach services which are available elsewhere to 
about 40% of the U.S. travel market, as measured in 
volume of passenger miles flown. 


Coach services are currently available at 76 cities in 
the U.S.2 and it is no longer appropriate to consider air 
coach as a limited experiment to be undertaken only under 
special circumstances. It is, on the contrary, a basic serv- 
ice virtually coordinate with first-class service in those 
markets where it is provided, for which the demand has 
been well demonstrated through heavy patronage. Under 
these circumstances, it would seem more appropriate to 
inquire whether Toledo’s traffic potential is such that 
coach service is not feasible, rather than to inquire whether 
there is a demand for coach service. 


As has been noted, 76 cities are now receiving coach 
services. Some 40 of these cities exceed Toledo in popula- 
tion and 32 cities of these cities have greater E.B.I. On 
the other hand, 36, or 47% of these cities are of lesser 
population and 44 cities or 58% of the total receiving 
coach service have lesser E.B.I. Indeed, 25 of the cities 
receiving coach services actually generated less passengers 
than Toledo in September 1957, despite the traffic increment 
added by reason of the coach services. Only 9 cities rank- 
ing higher than Toledo in population and 7 cities with 
greater E.B.I. do not currently have coach service (Exhibit 
TOL-13). Thus, either by the test of traffic potential (as 
reflected by population and E.B.L.) or by the test of actual 
traffic generation, 


3 Tabulated from October 1958 Quick Reference Guide. 
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the lack of coach service at Toledo stands as one of the 
outstanding exceptions to the service received by the major 
U.S. cities. 


The logical place for the introduction of coach service 
to Toledo would be in Toledo’s principal markets and it 
is here that the present lack of coach service even more 
clearly cannot be justified by carrier practices in other 
markets. Nearly 360 U.S. travel markets which ex- 
changed fewer passengers in 1949* than Toledo’s two prin- 
cipal markets, had direct coach services in 1957 (Exhibit 
TOL-14). The very number of markets which, before 
the institution of coach services, produced less traffic than 
the Toledo markets appears to negate any contention that 
coach services are not feasible in the Toledo markets. It 
is further significant that in 53 of these markets United 
Airlines is providing coach services. 


A somewhat different analysis of coach services which is 
set forth in Exhibit TOL-15 indicates that coach services 
are provided between New York, Chicago, Philadelphia 
and Cleveland, on the one hand, and a number of cities 
which, in terms of measures of economic importance and 
actual traffic generation, rank below Toledo. In fact, 
nearly one-half of all cities receiving coach services to 
Toledo’s principal markets ranked below Toledo in one or 
more economic measures in air traffic generation and nearly 
one-third ranked below Toledo by all tests. Again, it would 
appear that the feasibility of coach services to Toledo’s 
markets is indicated by the fact that coach services have 
been made available under apparently less favorable cir- 
cumstances for success. 


41949 traffic has been used as the basis for comparison because later traffic 
figures reflecting coach traffic would make comparison less appropriate. 
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IL. Carrran Is Nor Provinrne ApEquaTEe SERVICE. 


It is abundantly clear from the history of Capital’s serv- 
ices in Toledo’s principal markets and from the extent 
to which 
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Capital has participated in the movement of passengers 
between Toledo and its major points of interest, that Cap- 
ital has effectively withdrawn from the markets. Capital 
is not rendering adequate service; it is rendering virtually 
no service. 


Exhibit TOL-16 lists the through services which have 
been provided by Capital in Toledo’s four principal markets 
during the winter and summer months of the period from 
1950 to date. Since August 1956, Capital has provided 
no through plane service between Toledo and New York, 
Chicago, Philadelphia, and Cleveland with the exception 
of a two-stop DC-3 westbound service to Chicago operated 


in May and June 1958. (Exhibit CAP 2) 


As a result of the termination of virtually all through 
plane services, Capital’s participation in the traffic moving 
locally between Toledo and its principal markets declined 
to less than 3% in 1957. (Exhibit TOL-6) It is apparent 
that such services as Capital has provided by connection 
are not an acceptable substitute for through plane services 
and do not sustain the contention that Capital is providing 
adequate service. The inconvenience of a connecting 
passage over stage lengths of 504 miles or less are appar- 
ent. It is also apparent that Toledo’s traffic, by its very 
small patronage of Capital’s services, does not regard 
connecting service as an adequate alternative to through 
plane services despite existing deficiencies in the through 
plane services. In fact, Capital’s services are so poorly 
regarded by Toledo’s passengers that nearly twice as many 
passengers used other connecting services in Toledo’s prin- 
cipal markets, as may be noted from the tabulation below. 


» 


¥ 


f 
~ 
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Passencers Ustne Capita, anp Two 
CarRIER ConNECTING SERVICES IN 
ToiEepo’s PrincrpaL MaRkKETS 


1957 


: No. of Passengers® 
Capital orneatagein 
Toledo—Chicago 117 
Toledo—Cleveland 65 
Toledo—New York 2,041 
Toledo—Philadelphia 65 


Total 2,288 


* Annualized from March and September 1957 Airline Traffic Surveys by 
multiplying by 13. 


Capital’s decision to withdraw from the Toledo markets 
is in sharp contrast to its actions in other markets. Ex- 
hibit TOL-17 shows that, while Capital has decreased its 
Toledo service to virtually no service, it increased its 
volume of operations systemwide by about 100%. More- 
over, Capital’s determination not to provide effective com- 
petitive service in Toledo’s principal markets is not con- 
sistent with its activities elsewhere. In 1957, contemporary 
with its withdrawal from the Toledo markets, Capital was 
providing competitive services in 45 markets where the 
traffic volume was less than that of Toledo’s major mar- 
kets. (Exhibit TOL-18) In 22 of these markets Capital 
is providing Viscount service. 


Capital’s decision to abandon service in Toledo’s major 
markets also is inconsistent with its attitude toward Toledo 
service in 1957, when it pledged Viscount service to New 
York and Chicago. The exchange of correspondence re- 
produced in Exhibit TOL-19 shows that repeated efforts 
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on the part of Toledo have failed to obtain the fulfillment 
of this pledge. It might be added that Toledo has also 
attempted in repeated efforts to obtain coach services from 
United with the same lack of success. (Exhibit TOL-22) 
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There can be no real question of the adequacy of Cap- 
ital’s service since one two-stop DC-3 flight to Chicago 
offered in one direction only scarcely can be deemed to 
constitute adequate service in a market exchanging nearly 
100 passengers daily and exceeding in size a number of 
competitive markets where Capital is providing 5 to 10 
times the number of frequencies. In the Toledo-New York 
and Toledo-Philadelphia markets, Capital is providing no 
through plane service. 


TIL Carrrav’s Wrraprawat From Totzpo’s PRINciPAL 
Marxets Was Foittowep By A DETERIORATION Or 
SERVICE. 


The stimulus which competition provides to the main- 
tenance and improvement of the quality of air service 
rendered to a city is graphically illustrated by the process 
of deterioration in Toledo’s four markets which followed 
the withdrawal by Capital of even the limited east-west 
services which it provided in the Toledo markets. The 
more notable aspects of this deterioration, as tabulated 
from the Official Airline Guide, may be set forth as follow: 


1. The frequency of Toledo-Cleveland service declined 
from 48-54 weekly flights in 1954 to 34-40 weekly flights 
in 1958; 

2. 14-21 weekly frequencies offered between Toledo and 
Philadelphia in 1955 were reduced to none in October 1958 ; 


3. Weekly frequencies with 4-engine aircraft between 
Toledo and Chicago were reduced from 13-25 flights in 1955 
to none in 1958; 
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4. Morning flight arrivals at Toledo were discontinued 
in the Toledo-New York market in 1958 and frequencies 
were reduced. 


Service deterioration is bound to adversely affect the 
development of traffic and, as would be anticipated in the 
circumstances, traffic in Toledo’s major markets has failed 
to grow at either the rates of other Toledo markets or at 
the average rate of growth of the nation’s air traffic. This 
may be seen from the comparision of 1955-1957 growth 
rates below. 
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Growrs Rates or Totepo’s Four Principat 
Marxerts, Oren ToLEDo MaRrKETs, 
anv Toran U.S. Arm TraFrFic 


1955-1957 


No. of Passengers 


Other 
Toledo 
Markets 


1955 5,894 8,493 
1957 5,977 9,908 
% Growth 14 16.7 
* Reduced by 2.5% to eliminate transborder passengers. 
Source: Airline Trafic Surveys. 


It further appears from local traffic data supplied by 
United in Exhibit No. U-1 that traffic in 1958 has actually 
declined in Toledo’s four principal markets. Although 
the traffic data for 1958 are not entirely comparable with 
the 1957 data since only United’s ticket sales in 1958 are 
reported, United indicates a, total of 2,293 local passengers 
moving in March 1-14, 1958 as compared with 2,468 pas- 
sengers in March 1-14, 1957, a decrease of 6.9%. 


Earlier, the withdrawal of Capital’s competitive services 
was estimated to have resulted in the loss of 15% of the 
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combined first class traffic potential at 1957 traffic levels. 
It would appear on the basis of the later information that 
this estimate underassesses the loss of potential since the 
deterioration of service has been progressive, both in the 
sense that improvements in service which are being made 
on a continuing basis in other markets are not being insti- 
tuted in the Toledo markets and in the sense that the 
quality of service has actually deteriorated in a number of 
respects. In any event, it seems apparent that, in large 
measure, the fact that Toledo’s traffic potential has not 
been realized and 
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that its traffic, particularly in its principal markets, has 
not experienced normal growth rates is traceable to the 
absence of effective competition. This conclusion is rein- 
forced by the traffic experience in 3 Toledo markets where 
the division of traffic indicates the existence of effective 
competition in 1955 and 1957 or the addition of effective 


competition between 1955 and 1956. It is significant that 
the traffic in these markets increased 101.6% between 
1955 and 1957, whereas in the same period traffic in Toledo’s 
principal ‘‘non-competitive’”’ markets increased 1.4%. 


Tnorzase mx TraFFic in COMPETITIVE 
ToteDo MaRKETs 


1955-1957 


No. of Passengers 
28 days 28 days 
1955 1957 

Toledo—Columbus 602 
Toledo—Detroit 123 
Toledo—Ft. Wayne 73 

Total 798 
% increase 1955-1958 


Source: Airline Traffic Surveys. 
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Letter 
Carrrat AIRLINES 
9 April 1959 


Phillip B. Carter, Manager 
Transportation Division 

Toledo Area Chamber of Commerce 
Toledo, Ohio 


Dear Mr. Carter: 


Following our discussion on the telephone of March 30, 
I would like to confirm in writing as we agreed, the Capital 
Airlines schedule situation which will be reflected in our 
April 26th schedule at Toledo. 


With the April 26th schedule pattern, Capital Airlines 
will reduce its service at Toledo to one DC-3 flight, instead 
of the two now on the schedule. 


I ean well understand the reaction which this reduction 
in an already modest schedule pattern will arouse in Toledo. 
However, the simple fact of the matter is that Capital 
Airlines’ revenues do not permit us to operate more service 
at Toledo without serious economic penalty. 


We think our business in Toledo has been substantially 
hurt by the inadequacy of service charges which were 
made against us, and the resulting attention focused on 
us during this issue has further reduced an already mar- 
ginal volume of traffic. In addition, the proximity of 
Toledo to the Detroit airports and their tremendous sched- 
ule frequencies in every direction, makes it extremely 
difficult to provide Toledo with a pattern of service neces- 
sary to develop strong local boarding traffic. 
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Under these conditions, Capital Airlines has no recourse 
except to reduce its service to a minimum, and there is 
grave doubt in our mind that this corporation should con- 
tinue to serve Toledo with the type of equipment and 
route pattern that is now being offered. 


Sincerely, 


Waurer H. Jonnson, Jr. 
Senior Vice President 
Marketing 


618 
Rebuttal Exhibit TOL-R2 


COMPARATIVE TRAFFIC DEVELOPMENT OF 
“SATELLITE AND PERIPHERAL” CITIES 
AND OTHER NON-RESORT CITIES 


In this exhibit the major air travel centers listed in 
Exhibit U-17 are classified in accordance with the defini- 
tions of ‘‘peripheral’’ and ‘‘satellite’’ cities used by United 
and Capital, and the cities in the peripheral-satellite group 
are compared among themselves and with the cities in the 
non-peripheral-satellite group. Resort cities, being clearly 
atypical in their air travel characteristics are excluded. 


In order to maintain comparability with the United and 
Capital exhibits air traffic is here measured in terms of 
passenger enplanements although enplanement data are 
obviously misleading when comparing traffic generation 
of different cities. In the case of cities which are connect- 
ing centers or juncture points for interchange services, 
the enplanements reflect not only originating and terminat- 
ing passengers but a substantial volume of interline traffic, 
which gives an impression of greater traffic generation than 
is, in fact, associated with these cities. This must be borne 
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in mind when traffic (enplanements) at points such as 
Chicago, Dallas, and El Paso is compared with the traffic 
for Toledo which reflects no substantial interline volume. 
Since connecting centers fall almost exclusively in the non- 
peripheral-satellite group, the differences in traffic genera- 
tion between this group and the peripheral-satellite group 
must be discounted for this factor. 


The significant results of the analysis in Exhibit TOL-R2 
are as follows: 
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1. The peripheral-satellite group develops, on the aver- 
age, fewer passengers per capita than the remaining cities. 
However, the differences are not as extreme as represented 
in Exhibit U-17 and would be even less if adjusted for 
interline traffic. 


2. There is a great range of difference in traffic genera- 
tion among the peripheral-satellite cities—greater than the 


range of differences among the remaining cities. This 
suggests that the trafic generation of the peripheral- 
satellite cities is more influenced by service considerations 
than geographic location. Interestingly, the top per capita 
generating point is a peripheral-satellite city. 


3. Within the peripheral-satellite group, the position of 
Toledo is actually below average—more cities outrank it 
than rank below it and its per capita traffic is below the 
average for the group. 


632 
Exhibit TOL-B 
Direct Testimony of Mr. Nathan Simat 
Q. Would you give your full name to the reporter? 
A. Nathan S. Simat. 


Q. Would you outline briefly your experience and qual- 
ifications? 
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A. I am a graduate of the College of the City of New 
York, with a degree in the Social Sciences from 1942 
through 1956. I was employed by the Civil Aeronautics 
Board in various positions, including Chief, Certificates 
Section, Bureau of Air Operations. During my employ- 
ment with the Civil Aeronautics Board, I participated in 
the preparation of various route studies and appeared in 
in a number of certificate proceedings as a witness for 
the Bureau of Air Operations. Since 1956, I have been 
employed by the Aeronautical Research Foundation and its 
successor organization, United Research, Inc. I am a Vice 
President of the latter organization and, in this capacity, 
supervise research activities in which United Research 
engages, including a variety of air transportation studies 
undertaken on behalf of Government and private clients. 

Q. Were Exhibits Toledo-A, Toledo Nos. 1 through 22, 
and Toledo Rebuttal Exhibits 1 through 5 prepared by you, 
or under your direction and supervision? 

A. Yes. 

Q. Have you any corrections? 

A. Yes, I do. 

On page 2, TOL-A, 7th line—‘‘$1,059,000”’ should read 
$1,059,000,0007’. 

On page 3, TOL-A, 1st line—Delete ‘AND ATRCOACH’’ 
from Table Title. 

On page 5, TOL-A, Table—16.1 should read 161 

17.5 << se 175 
15.8 < “¢ 158 
20.9 << s¢ 209 


On page 16, TOL-A, 6th line—‘‘1956”’ should read 
6195777, 

TOL-11—Insert heading ‘‘Non-Stop Flights Weekly’’ 
over the 5th, 6th, and 7th columns. 

TOL-22—Add signature ‘‘ William C. Burt’’ 
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Q. With these corrections, are the exhibits true and cor- 
rect, to the best of your knowledge and belief? 

A. Yes. 

Q. What studies were you asked to make by the City of 
Toledo and the Toledo Chamber of Commerce? 
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A. I was asked to analyze the traffic potential of the 
City of Toledo to determine whether that potential was 
being realized under the volume and quality of service now 
provided, both for Toledo generally and for its four prin- 
cipal markets. Toledo-New York, Toledo-Chicago, Toledo- 
Cleveland, and Toledo-Philadelphia. To the extent that I 
found inadequate traffice development, I was asked to 
determine whether this was a product of inadequate service. 
Twas asked to make this study with particular reference to 
Capital’s service to Toledo and to coach service at Toledo. 
Finally, I was requested to prepare minimum service 
pattern which would correct, to some degree, any service 
deficiencies which I discovered. 

Q. What conclusions did you come to as a result of your 
study? 

A. I came to six basic conclusions: 


1. That Toledo has a high traffic potential which has 
not been realized. 

2. That the failure of Toledo to realize its traffic poten- 
tial generally has been due to inadequate service. 

3. That Toledo’s 4 principal markets, New York, Chicago, 
Philadelphia, and Cleveland, have also not realized their 
potential. 


4. That this failure also has been due to inadequate 
service. 


5. That Toledo’s failure to realize its potential in gen- 
eral, and in particular to its relation to the 4 principal 
markets, is occasioned in part, by the lack of coach service. 
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6. That Toledo’s failure to realize its potential in its 4 
principal markets was due in part to the inadequate service 
of Capital after its withdrawal from these markets in 1956, 
and 


7. That Capital and United could provide a minimum 
service pattern of both coach and competitive service on a 
sound and economical basis. 


Q. What facts do you believe are particularly significant 
in supporting your opinion that Toledo has not realized 
its traffic potential? 

A. In our exhibits we have supported this conclusion 
with a number of comparisons; comparison of traffic de- 
velopment at 6 neighboring cities; at the 10 cities immedi- 
ately below it in terms of population; and with cities with 
smaller population and less effective buying income, but 
which nevertheless generate far more air traffic. All of 
these factors are significant and point to an underdevelop- 
ment of Toledo’s traffic amounting to at least 37.5% of 
Toledo’s traffic potential. Toledo ranks 39th throughout 
the nation in terms of effective buying income, but only 
55th in terms of passengers and 60th in terms of passenger 
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miles. If Toledo had the rank in passengers which its 
effective buying income warrants, it would generate over 
207,000 (equal to Rochester, New York) passengers a 
year, or an increase of approximately 100 per cent. This 
percentage is a further measure of the failure of Toledo 
to realize its traffic potential under the service presently 
being provided. 

Q. Why did you conclude that Toledo’s failure in traffic 
potential was occasioned by inadequate service? 

A. Toledo has experienced a progressive deterioration 
of service since 1949. Between 1949 and 1957, while air- 
craft departures nationally increased 64 per cent, Toledo 
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was only increased at about one-third of this rate, or 21 
per cent. Indeed, Toledo ranked 80th in terms of service 
growth among major population centers during this period. 
In addition, Toledo has received no coach service. This 
denies a large segment of its travel market any service at 
fares which passengers are willing and able to pay. 

Q. Has Toledo also failed to realize its traffic potential 
in the 4 principal markets at issue here? 

A. Yes. Obviously since these markets account for from 
37 to 46 per cent of total traffic, the failure of Toledo to 
realize its overall traffic potential because of poor service, 
is in large part occasioned by these markets. Moreover, 
the fact is that these markets have fared even worse than 
all Toledo markets. This has been particularly true since 
the withdrawal of Capital Airlines in 1955. Indeed, since 
that time, these markets have grown only 1.4 per cent 
compared to the 16.7 per cent for other Toledo markets 
and 23.9 per cent for the United States as a whole. 

Q. Upon what did you base your opinion that service was 
inadequate, particularly in these four markets because of 
the absence of coach service? 

A. This is a point of particular importance because today 
coach service is a basic service for which the demand has 
been well demonstrated through heavy patronage. The 
facts clearly show that Capital and United have been ex- 
tremely laggard in failing to provide coach service in mar- 
kets of the size of the principal Toledo markets. My study 
reveals the following key facts: First: Of the 76 cities 
now receiving coach service, 44 cities or 58 per cent have a 
lower effective buying income than Toledo, and 34 per cent 
generate less passengers. 

635 
Second: There are 359 markets receiving coach service in 
1957 which developed fewer passengers in 1949 than Toledo- 


New York or Toledo-Chicago. This includes 53 markets 
where United is providing coach service. Finally, almost 
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half of the New York-Chicago, Cleveland and Philadelphia 
markets which have coach service are of lesser economic im- 
portance than Toledo, or generate fewer passengers. All 
of these facts conclusively demonstrate that failure to pro- 
vide Toledo with coach means that Toledo has inadequate 
service. 

Q. What other facts do you deem particularly significant 
in supporting your opinion that service between Toledo and 
it 4 principal markets is inadequate? 

A. There are lots of deficiencies in service which demon- 
strate that it is below minimum standards. Toledo has no 
4-engine service to Chicago; only one non-stop service to 
New York daily, and no through plane service to Phila- 
delphia. Deficiencies of this kind are directly related, in 
my opinion to the failure of Capital to compete in these 
markets as a result of its withdrawal from the market sub- 
sequent to 1955. 

Q. In what ways has Capital’s failure to compete led to 
inadequate service in these markets? 

A. Of course, I have already mentioned the service de- 
ficiencies, and in my exhibits Toledo A-I relate these de- 
ficiencies in part to Capital’s failure to provide competitive 
service. This is justified, I think, by the history of Capital’s 
service in these markets. It has provided no through plane 
service, with one small exception since August of 1956. Its 
participation has declined to less than 3 per cent. This . 
withdrawal at Toledo is in contrast to Capital’s activity in 
other areas. Indeed, it has been accompanied by an in- 
erease of service elsewhere of 100 per cent. Moreover, 
Capital is providing competitive service to 45 markets 
where the traffic volume is less than these, and in 25 of 
these it is using Viscounts. 

Q. What has been the results of the withdrawal of Capital 
from these markets, in terms of Toledo’s traffic develop- 
ment in these markets? 

A. Since its withdrawal, these markets have grown only 
1.4 per cent compared to 16.7 per cent for other Toledo mar- 
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kets and 23.9 per cent for the United States generally. In 
markets where Toledo has had effective competition during 
the same period, its traffic has increased 101.6 per cent. 
This is 
636 

one measure of the effect of Capital’s withdrawal, and I 
think the failure of traffic to grow is a clear indication of 
service inadequacy. 


We have also attempted to determine how much potential 
was lost in these markets because of the failure of Capital 
to participate. My analysis shows that the decline of 
Capital’s participation in the market, and the consequent 
loss of even the relatively limited services and promotional 
effort which it has contributed, has resulted in an unsatis- 
fied demand totaling over 12,000 passengers, or nearly 16 
per cent of the volume of traffic actually moving during the 
year 1957 in Toledo’s 4 principal markets. 


Q. What service improvements are necessary to main- 
tain a minimum standard of adequate service? 


A. We have set forth our minimum plan in Exhibit 
Toledo-40. It provides for effective competition by Capital 
and will correct the major deficiencies in Toledo’s present 
service in the following ways: 


1. It will provide 4engine service to the Toledo-Chicago 
market. 


2. It will provide 4-engine and non-stop service to the 
Toledo-Philadelphia market in both directions. 


3. It will provide additional non-stop frequencies to the 
Toledo-New York market. 


4. It will provide a minimum pattern of coach service 
with 2 daily round trips in the Toledo-Chicago and 
Toledo-NewYork markets, and 1 round trip between 
Toledo and Philadelphia. And 
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5. These improvements, I would emphasize, would not 
even raise the standard of Toledo’s service to that 
of the three markets enjoyed by Toledo’s neighboring 
cities, Cleveland and Detroit. 


Q. On what do you base your conclusion that the pro- 
posed minimum service pattern is economically feasible? 

A. The proposed minimum schedules will add 95,472,000 
seat miles to the volume of service offered in 1958. 82,- 
584,000 of the additional seat miles, or 86.5%, is represented 
by coach services to be provided for the first time. 


More than sufficient traffic will be available to support 
these additional and improved services. The increase in 
first class seat miles, under the proposed schedules, will 
amount to 12.06%. My analysis of the first class traffic in 
the three principal markets shows that this traffic may be 
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expected to increase by 15.5% as a result of normal growth 
and the restoration of through-plane services in the Toledo- 
Philadelpiha market. An allowance is made for diversion 
from the first class to the coach services. No allowance is 
made in this estimate for the increased traffic stimulation 
which will result from the substitution of four-engine equip- 
ment or two-engine equipment in all three markets and the 
proposed increases in weekly flights. 


In estimating this diversion, it was assumed that one out 
of every three coach passengers would have used the first 
class services had no coach service been available. Exhibit 
TOL-R-1, based on Exhibit U-22, shows that approximately 
one out of every three coach passengers transported in mar- 
kets where coach services were added between 1953 and 
1957 were diverted from the first class services and that 
two out of every three coach passengers were, in fact, 
newly generated passengers. The fact that coach services 
may be instituted without materially curtailing the growth 
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of first class traffic is also borne out by experience through- 
out the nation with coach services. Despite the rapid de- 
velopment of the coach services, which now account for 
nearly 40% of the total revenue passenger miles flown, the 
first class traffic has continued to grow at a rate which has 
increased the volume of such traffic by nearly 214 times be- 
tween 1949 and 1957. 


The total estimated increase in traffic amounts to 31% in 
Toledo’s total traffic. This increase is well within the po- 
tential of Toledo since the under-development of Toledo’s 
air traffic is in excess of 50%. 


Q. In Exhibits CAP-104 and Exhibit No. U-20, both 
Capital and United make comparisons of the relevant in- 
crease of enplaned passengers at Toledo with other cities 
from certain base years to the year, 1957. Can you explain 
why the use of 1957 enplaned passengers is unsound in 
these exhibits? 


A. It is inappropriate to compare enplanement data for 
the year 1957 with enplanement data for prior years. In 
1957, the reporting of enplanements was changed so as to 
eliminate from the enplanement counts so-called ‘‘dupli- 
cate’’ passengers. This means that passengers connecting 
between flights of the same carrier (intra-line connecting 
passengers), are included in the enplanement counts for 
prior years, but not for 1957. As 
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a result of this change in reporting, communities which are 
major intra-line points of connection appear to have a de- 
cline in traffic growth, or actual decline in traffic, which is 
associated purely with the change in reporting. On the 
other hand, intra-line connections at Toledo are relatively 
few, and its enplanements have been little affected by the 
change in reporting. Consequently, in relation to other 
communities, where a substantial number of duplicate pas- 
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sengers have been eliminated in the enplanement data for 
1957, Toledo’s growth from prior years is over-stated. 


The effect of the change in reporting on the enplanement 
counts is not insignificant. On a nation-wide basis, the en- 
planement counts are reduced by from 7 to 8 per cent. Ob- 
viously, points which do a substantial volume of intra-line 
connecting business, such as Dallas, are even more mate- 
rially affected. Clearly, 1957 enplanement data cannot be 
used in comparing the growth of Toledo and the other cities. 


Q. Do you have any comments on the propriety of the use 
or enplanement data in Exhibits Nos. U-15 through U-17? 


A. Enplanement data are obviously misleading when 
comparing traffic generation of different cities. In the case 
of cities which are connecting centers or juncture points for 
interchange services, the enplanements reflect not only 
traffic originating and terminating, but traffic which makes 
an interline connection. This creates an impression of 
greater traffic generation for connecting points. To illus- 
trate, a number of passengers reported in the Dallas total 
for enplanements are passengers traveling between Miami 
and the West Coast on interchange services. These pas- 
sengers may not even leave the plane at Dallas, yet they 
are reported as Dallas passengers. Since Toledo is not an 
important connecting center, to compare Toledo and a point 
such as Dallas in terms of enplaned passengers is clearly 
inappropriate. 


Q. Have you any comments on the contention of Capital 
in Exhibit CAP-103 with the use of 1950 as a base year, 
rather than 1949 which shows that Toledo’s traffic in the 
four principal markets has kept pace with total U. S. do- 
mestic traffic? 


A. In Exhibit TOL-9, 1949 was selected as the base year 
for computing the index of traffic growth because the traffic 
reported in the Airline Trafic Surveys for 1949 are free of 
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the influence of strikes, aircraft groundings and airport 
closings which occurred in one or both of the survey periods 
in 
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1948, 1950 and 1952. For example, the 1950 base year used 
by Capital was influenced by a major strike of American 
Airline employees during the March survey period. 


Q. Directing your attention to Exhibit U-18, have you any 
comments as to the validity of this exhibit? 


A. Exhibit U-18 compares Toledo and a selected group 
of hub cities with respect to departures per 1,000 popula- 
tion and passengers per departure. Neither comparison is 
particularly meaningful in evaluating the quality or quan- 
tity of the air service which these cities have been receiving 
or the extent to which traffic support has been projected for 
the air services offered. 


Departures per 1,000 population, for example, is a poor 
comparative measure of service since it fails to discriminate 
between aircraft departures associated with flights originat- 
ing at the city and departures of through flights. Obviously, 
an originating flight offers both more capacity and more 
reliability to passengers originating locally than a through 
flight whose seats are filled in part by through passengers 
and which is subject to on-route delays. 


Additionally, the capacity of the aircraft must also be 
considered if departures are used to compare services avail- 
able to different cities. The number of seats available in 
the various types of aircraft used in domestic scheduled 
services ranges from 24 to over 100, a four-fold difference. 
Major communities whose air services are provided to a 
large extent with large four-engine aircraft generally re- 
ceive fewer departures per capita or per passenger than 
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other cities. Significantly, the lowest ratios of departures 
to population and to traffic in Exhibit U-18 are reported for 
the major terminal markets, Los Angeles and New York. 
In the case of these major markets, departures per 1,000 
population are actually less than half of those reported for 
Cleveland as a result of their high proportions of originat- 
ing and large aircraft flights. 


To make more meaningful comparisons of the air services 
available at different cities, it is necessary to take into 
account the point of flight origination, the size of the air- 
craft, and, in connection with through flights, the number of 
seats occupied by through passengers. Since the latter in- 
formation is not available from reported data, completely 
valid comparisons are not possible. 
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To illustrate the effect on the comparisons of introducing 
only one of the relevant questions omitted in Exhibit U-18; 
namely, the capacity of the departing aircraft, I have com- 
puted the seat departures per capita for the hub cities 
selected in U-18. For this purpose, I assume that each two- 
engine aircraft departure provided 35 seat departures and 
each four-engine aircraft departure, 65 seat departures. 
Excluding the three major terminal cities—Boston, Los 
Angeles, and New York—the comparisons in terms of seat 
departures show that Toledo, with .88 seat departures per 
capita ranks lower than any of the other cities. Indeed, 
per capita seat departures for Toledo are 35% below the 
average of the six cities with which it is compared. This 
may be seen from the data below. 
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City Seat Departures Per Capita 


Washington 
Cleveland 
Chicago 
Pittsburgh 
Buffalo 
Detroit 
ToLEDo 


Average (excluding Toledo) 1.35 


Excess of average over Toledo: Amount Percent 


AT 53.4 
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Excerpts from Exhibit CAP A 
DIRECT TESTIMONY OF ROY H. GILFIX 


My name is Roy H. Gilfix and I am Director of Regula- 
tory Affairs of Capital Airlines, Inc. I am appearing in 
this proceeding as Capital’s policy witness and am sponsor- 
ing all of Capital’s Exhibits. These Exhibits have been 
identified as Exhibit CAP 1 through 10 and 100 through 
107. 


In this proceeding Capital has been charged with failure 
to provide adequate air service between Toledo and New 
York, Chicago, Cleveland, and Philadelphia. The principal 
basis for this contention is that Capital at the present time 
does not provide thru-plane service in any of these markets. 


Before proceeding to a discussion of Capital’s Exhibits 
and the Exhibits of other parties in this proceeding, I would 
like to point out that there are a number of instances at this 
time where carriers have authority to provide thru-plane 
service and yet the February 1, 1959 schedules show that 
they do not provide such service. Included among these are 
such important markets as: 


(645) 


tember 1957 


Carrier(s) Not Providing LocalO&D Jn-Line O&D 
Thru-Plane Service Pegrs. Psgrs. 
To (Feb. 1959) Per Day Per Day 


Cleveland Pittsburgh 88.9 131.8 
Denver Pittsburgh 15.1 18.1 
Detroit Pittsburgh 165.4 204.5 
Loe Angeles Pittsburgh 116.9 126.6 
New York Pittsburgh 872.7 
Philadelphia Pittsburgh 308.1 
San Francisco Pittsburgh 46.4 


Denver Philadelphia 22.1 
New York Philadelphia } 167.9 
Milwaukee Philadelphia 45,1 
Los Angeles! Philadelphia 128.5 
Pittsburgh Philadelphia 308.1 


Boston Baltimore NEA, TWA, UAL 59.9 
_ Chicago Baltimore AAL 80.1 
New York Baltimore CAP, DAL, NEA, TWA, UAL 211.9 


1 Six stop service only. 
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tember 1 
Carrier(s) Not =e thy 


Providing Thru- Local O&D On-Line O&D 
Plane Service Psgrs. ‘agTs. 
From To (Feb. 1959) Per Day Per Day 


Detroit Denver TWA 39.9 31.6 
Philadelphia Denver TWA 22.1 23.9 
San Francisco Denver TWA 141.9 179.9 
Washington Denver TWA 70.6 99.1 


Los Angeles Cleveland TWA 114.5 111.1 
San Francisco Cleveland AAL, TWA, UAL 50.9 44.3 


Chicago Detroit NWA 747.1 1,044.2 
Pittsburgh Detroit UAL 165.4 204.5 


Dallas Boston AAL 27.2 26.6 
Philadelphia Boston NAL, TWA, UAL 271.6 294.8 
San Francisco Boston AAL 108.2 81.2 
Washington Boston TWA, UAL 340.9 400.6 


Birmingham Washington 272 32.2 
Boston Washington 340.9 400.6 
Charlotte Washington 54.6 79.1 
Denver Washington 70.6 99,1 


Philadelphia San Francisco 80.6 74.2 
Detroit Chicago 747.1 1,044.2 


Boston Kansas City 21.8 16.6 
San Francisco Kansas City 53.7 66.0 


Source: Official Airline Guide, February 1959 
Airline Traffic Surveys, CAB 
Competition Among Domestic Air Carriers, CAB 
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The above list is by no means complete and is shown only 
to indicate that there are many markets in which air car- 
riers do not provide thru-plane service, even though au- 
thorized to do so. In each of these markets at least two car- 
riers have authority to provide thru-plane service, but in 
each instance at least one carrier is not in fact providing 
such service at the present time. 
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Comparable figures for the Toledo markets in question in 
this proceeding are: 


Daily Passengers September 1957 a Soe 
Local O&D On-Line O&D September 1957 


Toledo-Chicago 81.0 134.1 12 
Toledo-Cleveland 20.1 41.9 10 
Toledo-New York 95.3 93.1 9 
Toledo-Philadelphia 39.7 38.8 4 


The evidence shows that the service currently provided 
in these Toledo markets is fully adequate to meet the de- 
mands of the traveling public and to insure a good rate of 
traffic development and growth. As we show in Exhibit 
CAP 107, Capital has estimated that Capital would incur 
an annual net loss of $382,155 if it were to institute the first 
class Viscount schedules which Toledo has requested of 
Capital in this case. Capital has not attempted to estimate 
the annual losses it would incur if it were required to pro- 
vide the coach service which Toledo has requested. None- 
theless, Capital is confident that those losses would be sub- 
stantial. Under these circumstances, it is clear that there 
is no requirement, and it would be contrary to the public 
interest, for the Board to issue an order requiring Capital 
to provide any of the service requested by Toledo in this 
case. 


Capital’s authority to operate in the Philadelphia-Toledo 
market and to operate non-stop in the New York-Toledo 
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market was obtained in the New York-Chicago Service 
Case, Docket No. 986, et al, decided September 1, 1955. 
Appendix I which is attached hereto shows the Toledo 
schedules proposed by Capital in that proceeding. In that 
proceeding Capital proposed only first class service with 
DC-3 equipment at Toledo. Capital proposed no thru-plane 
service whatever in the New York-Toledo market. Capital 
proposed no thru-plane service whatever in the Chicago- 
Toledo market. Capital proposed only a single daily flight 
from Toledo to Cleveland and its schedules showed no serv- 
ice whatever from Cleveland to Toledo. Capital proposed 
two round trips in the Toledo-Philadelphia market. One of 
these flights made four intermediate stops in each direction 
and could not be considered as providing effective service 
between Toledo and Philadelphia. The other Toledo- 


647 


Philadelphia round trip made two intermediate stops at 
Pittsburgh and at Harrisburg. Since the decision in the 


New York-Chicago Service Case, the high volume of service 
provided by TWA between Pittsburgh and Philadelphia has 
made it impractical for Capital to attempt to provide the 
service in the Philadelphia-Pittsburgh market which was to 
be operated in conjunction with the Toledo-Philadelphia 
service. 


Capital’s proposed schedules in the New York-Chicago 
Service Case show a daily non-stop round trip in the 
Toledo-Pittsburgh market. The February 1959 Official Air- 
line Guide shows that Capital currently provides this serv- 
ice with Flight Nos. 584 and 516. In addition, Capital pro- 
posed a second round trip between Pittsburgh and Toledo 
via Akron and Youngstown. This service is currently being 
provided by Flight Nos. 507 and 550. Thus the only service 
proposed by Capital in the New York-Chicago Service 
Case which Capital is not providing today, at least in part, 
is a morning westbound service originating at Detroit and 
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terminating at Cleveland after a stop at Toledo. Toledo’s 
complaint did not allege any inadequacy of Capital’s serv- 
ice in the Toledo-Detroit market, and Toledo has not re- 
quested that Capital provide additional service in the 
Toledo-Cleveland market in this present proceeding. 


On the basis of these facts, it is Capital’s position that it 
has substantially fulfilled the representations it made in the 
ease in which a major portion of Capital ’s Toledo authority 
was obtained. 


In conducting operations in competition with United Air- 
lines at Toledo, Capital is faced with a number of serious 
disadvantages. First, of course, is the fact that United 
has operated in these Toledo markets for many years and 
has therefore, obtained a high degree of market identifica- 
tion. 


Second, United has available to it large volumes of sup- 
porting traffic not available to Capital. In the Toledo- 


Chicago market which in September 1957, had a total of 81 
daily passengers, United has available to it an additional 48 
passengers per day in on-line traffie support (See Appen- 
dix II). In other words, over and above the 81 passengers 
per day which are equally available to Capital and United, 
United has 48 passengers per day exclusively available to 
it 
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and not available to Capital. This means that United has 
almost 60% more traffic available in the Toledo-Chicago 
market than does Capital. Assuming that Capital and 
United would divide the local traffic equally and that United 
would carry all of its on-line supporting traffic, United 
would carry 88.5 passengers per day as against Capital’s 
40.5 passengers per day. This unequal division of traffic 
would enable United to out-schedule Capital by better than 
two to one and inevitably to dominate the market com- 
pletely. 
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Capital has provided thru-plane service in the Toledo- 
New York, Toledo-Chicago, and Toledo-Cleveland markets. 
The last month during which Capital provided thru-plane 
service between Toledo and New York was November 1955 
when Flight No. 437 operated from New York to Detroit 
via Cleveland and Toledo. This was a 55 seat aircraft 
which during November 1955 averaged 15.8 passengers for 
a 28.7% load factor into Toledo and 6.1 passengers for a 
11.1% load factor out of Toledo. New York boarded only a 
daily average of 4.6 passengers for Toledo and Toledo 
boarded only sixth/tenths of a passenger per day for De- 
troit. It was load factors at this level which forced Capital 
to the inevitable conclusion that this thru-plane service 
could not be continued on an economic basis. 


The last thru-plane service operated by Capital between 
Chicago and Toledo was in September 1955. Flight Nos. 
432 and 436, which provided one-stop service from Chicago 
to Toledo, boarded a daily average of 1.9 and 4.3 Chicago- 


Toledo passengers per day, respectively. Flight No. 425 
which provided one-stop service from Toledo to Chicago 
boarded a daily average of 2.2 Toledo-Chicago passengers. 
Here again the public use of this service was so small that 
the service could not be continued on an economic basis. 


* * * * * * * * ° 
651 
The following factors affect Toledo’s air traffic potential : 
1—Toledo is located close to both Detroit and Cleve- 
land. 
2—Toledo is located relatively close to other major 
centers of commerce, banking, government and in- 
dustry. 
3—Toledo has excellent rail service since it is located 


on the main line of the New York Central and on 
an important branch of the Pennsylvania. 
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4—Toledo is not an important resort area. 
5—Toledo is not a governmental center. 


Acting in combination, these five factors severely limit 
Toledo’s air traffic generating potential. 


Toledo is by no means alone in this respect. Its average 
national rank in the economic characteristics of Effective 
Buying Income and Population is 44th. Toledo ranks 55th 
in terms of Air Passenger production. Page 2 and 3 of 
Exhibit CAP 100 list 14 other cities (including such im- 
portant communities as Philadelphia, Baltimore, and Mil- 
waukee) which have a significantly higher national ranking 
in economic characteristics than they have in terms of air 
passengers. Without exception, each of these cities is lo- 
eated relatively close to a major air terminal producing at 
least five times as many air passengers as itself. In gen- 
eral, this may be described as a satellite situation; that is, 
the smaller city is a satellite of a larger city. The Toledo- 
Detroit situation is one of the most acute in the United 
States since Toledo produces approximately 10% as much 
traffic as Detroit and has a population amounting to only 
12% of Detroit. In view of the overwhelming disadvan- 
tages confronting the city of Toledo in developing its air 
traffic, it seems remarkable indeed that its national ranking 
in air passenger production (55th) is so close to its na- 
tional rank in economic characteristics (44th). 


Page 2 of Exhibit CAP 102 lists the 16 United State cities 
which rank below Toledo in economic characteristics but 
above Toledo in air traffic production. Included in these 16 
cities are such obvious abnormalities as Las Vegas, with a 
national rank in economic characteristics of 174.5 and a 
rank in air passenger 
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production of 31, and Reno, with a rank in economic char- 
acteristics of 219.5 and in air passenger production of 63. 
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The vast majority of these 16 cities are located at great 
distances from the nearest major air terminal which pro- 
duces five times as much traffic as the subject city. 


Unfortunately, it is a great deal easier to obtain a 31% in- 
crease in traffic on 
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paper than it is to obtain a traffic increase of this magni- 
tude in the actual day-to-day operations of an airline. 
Capital’s participation in these Toledo markets as shown 
in Exhibit CAP 107 is based on a comparison of the sched- 
ules requested of Capital by Toledo with the schedules 
actually provided Toledo by United in January 1959, rather 
than a comparison with some theoretical, non-existent 
schedule pattern. Exhibit TOL-R3 assumes that Capital 
with two round trips per day in the Toledo-New York mar- 
ket could obtain 50% of the traffic in competition with 
United’s three round trips. Capital submits that this par- 
ticipation rate is unrealistic and could not, in fact, be ob- 
tained by Capital. 


Footnote 6 to Exhibit TOL-R3 assumes that two-thirds 
of the Philadelphia-Chicago traffic would move on non-stop 
flights and one-third would use other services. In view of 
the fact that the three carriers operating in this market 
(Capital, Trans World, and United) provided six and one- 
half daily non-stop round trips in January 1959 and that 
practically all these flights originated or terminated in 
Philadelphia, Capital feels that Exhibit TOL-R3 under- 
states the proportion of traffic which would use non-stop 
service in this market and, therefore, substantially over- 
states the volume of Philadelphia-Chicago traffic which 
Capital could reasonably expect to carry on a flight operat- 
ing via Toledo. 
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In Exhibit CAP 107 Capital assumed an 80% participa- 
tion in the Toledo-Philadelphia market. This was based 
on the fact that during January 1959, United provided only 
one weekly round trip in this market. A more realistic ap- 
praisal of Capital’s probable participation in the Toledo- 
Philadelphia market, taking into account that during the 
major portion of 1958 United provided thru-plane service 
in this market, would produce a participation for Capital in 
the Toledo-Philadelphia market of 50%. A 50% participa- 
tion in the Toledo-Philadelphia market by Capital would 
reduce Capital’s revenue by $309. per day or $112,785 per 
year, thus increasing Capital’s estimated net loss per an- 
num on the operations requested by Toledo to almost one- 
half million dollars. 
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Exhibit CAP 6 


CAPITAL AIRLINES, INC. 


RESPONSE TO BUREAU OF AIR OPERATIONS REQUEST FOR 
INFORMATION PARAGRAPH A.3 


Revexve Hours REQuirep on THREE SELECTED TOLEDO ROUND 
Terr Coach Routines 


Ramp to Ramp Hours 
Routing 5 V-745 


et ee 
MDW-TOL-LGA in. 6 hrs. 26 min, 
MDW-TOL-PHL-LGA in. hrs. 19 min, 7 hrs. 9 min, 
MDW-TOL-CLE-PHL-LGA in. hrs. 50 min. 7 hrs. 37 min. 


MDW-TOL-LGA 
MDW-TOL-PHL-LGA 
MDW-TOL-CLE-PHL-LGA 


Revenue Hours 


MDW-TOL-LGA 7 hrs. 50 min. 7 hrs. 0 min, 
MDW-TOL-PHL-LGA 8 hrs. 26 min. 7 hrs. 37 min. 
MDW-TOL-CLE-PHL-LGA 8 hrs. 42 min. 7 hrs. 54 min. 


Source: Engincering Department, Capital Airlines 
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CAPITAL AIRLINES, INC. 


RESPONSE TO BUREAU OF AIR OPERATIONS’ REQUEST FOR 
INFORMATION PARAGRAPH A.3 


EstraaTED Costs or OPERATING A DC-4 Coach AIRCRAFT OVER 
THREE ToLEDO Routines 


Based on Fiscal 1958 Experienced Costs 
Routings (Round Trip) 


Account No. Title To CLS : LT OL 


5100 Flying Operations Expense! $ 735 $ 791 $ 817 
5400 Maintenance and Applied 

Maintenance Burden? 594 660 
7000 Flight Equipment Depreciation’ 11 12 


Subtotal $ 1340 $ 1489 


Passenger Service Expense 173 
Aircraft and Traffic Servicing 

Expenses 840 
Promotion and Sales¢ 558 
All Other Operating Expenses? 173 


Grand Total $ 3233 
Per Mile $ 2.11 
Per Seat Mile $.0255 $.0290 $.0330 


Note: Route ‘¢A’’ is MDW-TOL-LGA 
Route ‘‘B’’ is MDW-TOL-PHL-LGA 
Route ‘‘C’’ ig MDW-TOL-CLE-PHL-LGA 


1 at $93.88 per revenue hour 

2 at $75.87 per revenue hour 

3 at $1.37 per revenue hour 

4at .1770¢ per available seat mile (excludes food expense, except for 
coffee service) 

5 at $1.63 per scheduled seat departure 

6 at $1.09 per scheduled seat departure 

7 at .1763¢ per available seat mile 


Source: Form 41 Reports, CAB 
Engineering Department Capital Airlines 
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CAPITAL AIRLINES, INC. 


RESPONSE TO BUREAU OF AIR OPERATIONS’ REQUESTED 
INFORMATION, PARAGRAPH A.3 


Egrimarep Costs or OPERATING AN L-049 CoacH AIRCRAFT OVER 
TurEE ToLEDo Routines 


Based on Fiscal 1958 Experienced Costs 


Routings (Round Trip) 

Account No. Title 7 CLT : SL OL 

5100 Flying Operations Expense! $ 1284 $1397 $ 1449 
5400 Maintenance and Applied 


Maintenance Burden? 983 1070 1109 
7000 Flight Equipment Depreciation 211 229 238 


Subtotal 


5500 Passenger Service Expense 
6400 Aircraft and Traffic Servicing 


ExpenseS 
6700 Promotion and Salesé 
All Other Operating Expense? 


Grand Total 
Per Mile 
Per Seat Mile 


Note: Routing ‘‘A’’ is MDW-TOL-LGA 
Routing ‘‘B’? is MDW-TOL-PHL-LGA 
Routing ‘‘C’’ is MDW-TOL-CLE-PHIL-LGA 


1 at $183.38 per revenue hour 

Zat $140.36 per revenue hour 

3 at $30.10 per revenue hour 

4 at .1770¢ per available seat mile (excludes food expense except for coffee 
service) 

5 at $1.64 per scheduled seat departure 

6 at $1.09 per scheduled seat departure 

7 at .1763¢ per available seat mile 


Source: Form 41 Reports, CAB 
Engineering Department Capital Airlines 
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CAPITAL AIRLINES, INC. 


RESPONSE TO BUREAU OF AIR OPERATIONS’ REQUEST FOR 
INFORMATION, PARAGRAPH A.3 


EstiMatep Costs oF OPERATING A Viscount CoacH AIncRAFT OVER 
Tuexe TOLEDO RovrTincs 


Based on Fiscal 1958 Experienced Costs 
Routings (Round Trip) 
Account No. Title 66ar? 6B? 6609? 
5100 Flying Operations Expense! $ 647 $ 705 $ 737 
5400 Maintenance and Applied 


Maintenance Burden? 424 462 483 
7000 Flight Equipment Depreciations 278 316 


Subtotal 


Passenger Service Expense 
Aircraft and Traffic Servicing 


Expense5 
Promotion and Sales 
All Other Operating Expenses? 


Grand Total 
Per Mile 
Per Seat Mile 


Note: Routing ‘‘A’’ is MDW-TOL-LGA 
Routing ‘‘B’’ is MDW-TOL-PHL-LGA 
Routing ‘‘C’’ is MDW-TOL-CLE-PHL-LGA 


1 at $106.03 per revenue hour 

2 at $69.54 per revenue hour 

3 at $45.50 per revenue hour 

4 at .1770¢ per available seat mile (excludes food expense except for coffee 
service) 

5 at $1.64 per scheduled seat departure 

6 at $1.09 per scheduled seat departure 

7 at .1763¢ per available seat mile 


Source: Form 41 Reports, CAB 
Engineering Dept. Capital Airlines 


* * * * * . 
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Exhibit CAP 9 


CAPITAL AIRLINES, INC. 


RESPONSE TO INFORMATION REQUEST OF COUNSEL FOR 
CITY OF TOLEDO 


EQUIPMENT OPERATED BY CAPITAL AIRLINES 
June 1955 — June 1958 


Date 


As at June 30, 1955 
June 30, 1956 

June 3, 1957 

June 30, 1958 


1 Includes one DC-3 Cargo Aircraft. 
2 Includes two Leased Aircraft. 


Nore: 1). All aircraft operated are owned by Capital, with the exception of 
two L-049 aircraft, which are leased. 


2). All aircraft operated are in first class configuration. 


Sovgce: Form 41 Reports, CAB Company Records 
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Exhibit CAP 108 
CAPITAL AIRLINES, ING. 


RESPONSE TO EXAMINER’S REQUEST FOR INFORMATION CON- 
CERNING CHARGES IN AIR FARES BETWEEN FEBRUARY 1, 
1958 AND FEBRUARY 1, 1959 


Air Fares 
(Excluding Federal Tax) 
Toledo-Chicago One-Way Round-Trip 
February 1, 1958, First Class $14.70 $28.00 
February 1, 1959, First Class 16.30 32.60 
February 1, 1959, Coach! 
Toledo-Cleveland 
February 1, 1958, First Class 
February 1, 1959, First, Class 
February 1, 1959, Coach1 
Toledo-New York 
February 1, 1958, First Class 
Fobruary 1, 1959, First Class 
February 1, 1959, Coach 
Toledo-Philadelphia 


February 1, 1958, First Class 
February 1, 1959, First Class 
February 1, 1959, Coach! 


1No air coach fares exist in these markets, therefore such fares have been 
constructed by taking 75% of the current one-way first class fare leas $2.00 
and then adding back the $2.00 terminal charge and raising to the nearest 
nickel in accordance with CAB Policy Statements, Section 399.19. 
Source: Official Airline Guide 
718 
Excerpt from Exhibit No. U-A 


UNITED AIR LINES 


A. By annualizing the forecasted passenger miles for 
first class and coach, adjusting the first class for diversion 
to coach, and comparing this result with the service re- 
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quested in terms of seat miles the following result is ob- 
tained: 
Toledo Request Toledo Traffic 
Toledo Passenger For Seat Mile Response To 
Mile Forecast, Capacity Service 
First Class 25,220,564 119,743,864 21.1% 
Coach 18,870,849 82,584,320 22.9% 


Total 44,097,703 202,328,184 21.8% 


14. Q. Still assuming that Toledo’s forecast in Exhibit 
TOL-21 can be realized, what would the financial results to 
United be from the operation of coach service through 
Toledo? 


A. Lhave noted above that the Toledo estimate of 1959 
coach is 18,870,849 passenger miles. Applying to this figure 
United’s experienced coach yield for the quarter ended 
September 30, 1958 (.0445 cents), annual revenues of 
$839,753 would be obtained from coach traffic between 
Toledo on the one hand and Chicago, Philadelphia and New 
York on the other. Toledo is requesting two coach flights 
to accommodate this traffic (one on a routing Chicago- 
Toledo-New York and another on a routing Chicago-Toledo- 
Philadelphia-New York). If it is assamed most favorably to 
Toledo that its total coach traffic would be carried on a 
single round trip coach flight, routed Chicago-Toledo-Phila- 
delphia-New York, with the most economic aircraft (DC-6), 
2 loss to United of $392,230, annually, would result (from 
Exhibit U-10, total costs of $1,231,983 of a DC-6 aircoach 
routed Chicago-Toledo-Philadelphia-New York less reve- 
nues of $839,753). On the basis of the Toledo request for 
two flights, the combined loss to both carriers on the basis 
of United’s costs would be $1,518,281 (from Exhibit U-10, 
total costs of two DC-6 coach flights of $2,358,034 less reve- 
nues of $839,753). 
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PLEADINGS 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


ToLEpo ADEQUACY OF SERVICE INVESTIGATION 
Docket No. 8851 


In the matter of the investigation into the adequacy of 
air service rendered by Capital Airlines, and aircoach 
service rendered by United Air Lines, between Toledo- 
Chicago, Toledo-Cleveland, Toledo-Philadelphia, and 
Toledo-New York, pursuant to section 404(a) of the 
Federal Aviation Act of 1958. 


Initial Decision of Paul N. Pfeiffer, Hearing Examiner 
Served: Jun 18 1959 


Upon: 


William C. Burt, Koteen and Burt, 836 Wyatt Building, 
Washington, D. C., for the city and Chamber of Commerce 
of Toledo, Ohio. 


Macon M. Arthur, 1016 Ring Building, Washington 6, 
D. C., for Capital Airlines. 


W. M. Dickson, 231 South LaSalle Street, Chicago 4, Illi- 
nois, for United Air Lines. 


This decision shall become final 10 days after the date of 
service shown above and shall become effective upon the 
issuance of a Board order pursuant to Rule 23 of the Rules 
of Practice unless within such 10-day period exceptions 
thereto are filed by one of the parties with Docket Section, 
Civil Aeronautics Board, Washington 25, D. C., and served 
upon all other parties. If exceptions are filed within the 
period noted, briefs may be filed and served on all other 
parties within a further period of 20 days. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


TOLEDO ADEQUACY OF SERVICE INVESTIGATION 
Docxer No. 8851 


INITIAL DECISION OF PAUL N. PFEIFFER, 
HEARING EXAMINER 


Found: 


That the failure of United Air Lines to render coach serv- 
ice between Toledo-Chicago, Toledo-Cleveland, Toledo- 
Philadelphia, and Toledo-New York does not constitute in- 
adequate service within the meaning of section 404(a) of 
the Act since United’s first-class service is adequate per se 
and Capital has assumed the primary obligation to compete 
in these markets; 


That the failure of Capital Airlines presently to render 
any through service, either first-class or coach, between 
Toledo-Chicago, Toledo-Philadelphia, and Toledo-New 
York, represents a violation of section 404(a) of the Act in 
that Capital has failed to provide adequate service in com- 
petition with United in the named markets, in accordance 
with the amended certificates received in the New York- 
Chicago and Detroit-Washington cases, upon reasonable re- 
quest therefor ; 


That the evidence adduced does not establish that 
Capital’s service between Toledo and Cleveland is inade- 
quate within the meaning of section 404(a) of the Act; 


That Capital’s failure to institute competitive first-class 
service with Viscount equipment in the three markets 
named above, does not constitute inadequate service within 
the meaning of section 404(a) of the Act; 
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That Toledo’s request that Capital institute competitive 
coach service in the three markets in which Capital’s serv- 
ice has been found to be inadequate, is reasonable within 
the meaning of section 404(a) of the Act; and 
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That DC-4 daylight coach service over a New York- 
Philadelphia-Toledo-Chicago routing can be operated at a 
41 percent break-even load factor, or 26 passengers, at 5.5¢ 
per-mile fare, and that Viscount Night Hawk coach service 
can similarly be operated at a 48 percent load factor, or 21 
passengers, at the same fare, which loads are reasonably 
capable of procurement in view of the historical traffic flow 
in these markets. 


Concluded that: 


An appropriate order of compliance should be issued re- 
quiring Capital to institute two round-trip through-coach- 
service flights between Chicago, Toledo, Philadelphia, and 
New York, at least one of which to be operated during day- 
light hours in each direction for a trial period of one year 
in order to achieve a minimum frequency of adequate com- 
petitive service in the named markets; and 


This proceeding should remain open for the purpose of 
evaluating the results of the first year’s operations required 
in the first paragraph above, but that this investigation 
should be dismissed insofar as United Air Lines is con- 
cerned. 


Appearances : 


William C. Burt and Robert M. Beckman for the city and 
Chamber of Commerce of Toledo, Ohio. 


Charles H. Murchison, Robert B. Hankins, and Macon M. 
Arthur for Capital Airlines, Ine. 


James Francis Reilly, John T. Lorch, and W. M. Dickson 
for United Air Lines, Inc. 
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INITIAL DECISION OF EXAMINER 
PAUL N. PFEIFFER 


Preniminary STATEMENT 


Acting upon a complaint filed jointly by the city of 
Toledo, Ohio, and the Toledo Chamber of Commerce 
(Toledo) alleging a failure by Capital Airlines (Capital) to 
comply with section 404(a) of the Civil Aeronautics Act,? 
the Board instituted this investigation to determine: 


‘<(a) whether Capital is not providing adequate serv- 
ice? equipment and facilities, as required by the terms 
of its certificate between Toledo on the one hand, and 
Chicago, Cleveland, Philadelphia, and New York on the 
other and (b) if so, whether the Board should issue an 
appropriate order to compel Capital to comply with the 
provisions of Section 404(a) of the Act;...’’ 


In addition, upon its own motion, the Board directed that 
there be included in this proceeding a further investigation 
to determine: 


‘“‘(a) whether United is not providing adequate air 
coach service between Toledo on the one hand, and 
Chicago, Cleveland, Philadelphia and New York on the 
other, and (b) if so, whether the Board should issue an 
appropriate order to compel United to comply with the 
provisions of section 404(a) of the Act; .. .? (Order 
No. E-12748, dated July 3, 1958). 


A petition filed by Allegheny Airlines seeking institution 
of an investigation to determine whether Allegheny should 


1 Section 404(2) of the Civil Aeronautics Act is now, without change, 
section 404(a) of the Federal Aviation Act. For text see p. 17 infra. 


2 At the Prehearing Conference the word ‘‘service’’ was construed to include 
conch as well as first-class service. See fn. 2, pg. 2, Prehearing Conference 
Report issued September 17, 1958, 
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be certificated to replace Capital’s service at Toledo was 
denied? Although originally a party to the proceeding, the 
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Bureau of Air Operations withdrew on February 9, 1959. 
After due notice to all interested persons, a hearing was 
held before the undersigned Examiner in Toledo, Ohio, on 
February 16 and 17, 1959. Briefs to the Examiner were 
filed on April 20, 1959, and the case now stands submitted 
for initial decision. 


Tuer Pieapines 


Toledo’s complaints against the adequacy of Toledo’s 
air service in the four markets at issue may be summarized 
as follows: 


(1) Toledo’s traffie potential has not been realized due 
to inadequate service; 


(2) Toledo’s failure to realize its traffic potential has 
been caused by the alleged inadequacy of Capital’s 
first-class service in the four markets, and the failure 
of both Capital and United to provide coach service 
in these markets. 


Toledo asks that the Board issue an order directing 
Capital to provide two first-class round-trip-daily flights 
with Viscount equipment in the Toledo-New York market, 
one first-class round-trip flight with Viscount equipment in 
the Toledo-Philadelphia market, and one first-class round- 
trip flight with Viscount equipment in the Toledo-Chicago 
market. In addition Toledo requests that the Board order 
Capital to provide one daily round-trip coach flight in the 
Toledo-Chicago market, the Toledo-New York market, and 
the Toledo-Philadelphia market. Similarly, Toledo requests 
that United be ordered to provide one daily round-trip day- 


3 Order No. E-13119 adopted October 31, 1958. 
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coach flight in the Toledo-Chicago and Toledo-New York 
markets. 
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Toledo’s complaint with respect to service inadequacy in 
the Toledo-Cleveland market has not been pressed. 


Capital contends that under the legal standards in the 
Ft. Worth Investigation, first-class service to Toledo pres- 
ently being rendered by United Air Lines, fully meets the 
requirements of the traveling public. With respect to the 
specific request for coach service, both United and Capital 
contend that Toledo has failed to produce evidence showing 
a requirement therefor. The carrier respondents argue 
that the markets in issue are predominantly patronized by 
low-volume, short-haul, business travel, in which passengers 
have historically preferred first-class service. As a result, 
the introduction of coach service would not have a genera- 
tive effect upon traffic but would merely result in an arbi- 
trary reduction in fares with no offsetting traffic benefits in 
markets which, because of their short-haul character, are 
characterized by high operating costs. Toledo is also said 
to be unusually non-responsive to service improvements by 
reason of its satellite relation to Detroit and Cleveland— 
nearby large cities easily accessible by surface transporta- 
tion—which siphon off much of Toledo’s air potential. The 
carriers maintain that substantial losses would be incurred 
through forced inauguration of coach service in the markets 
in question. 


927 
Tar EvmeNnce 


Toledo has a city population of 341,600 persons and 2 
current metropolitan area population of 486,500 persons— 
a total which ranks 49th nationwide. Located in the center 


4 Order No. E-12996, adopted September 23, 1958. 
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of a large farm and agricultural area, the city possesses a 
balanced economy, unlimited water supply, and a large pool 
of trained manpower which forms the base for its 799 
industries. It is a major manufacturing community which 
has branch plants, sales offices, and other outlets in various 
parts of the Nation requiring fast and frequent travel fa- 
cilities to New York, Chicago, and Philadelphia. It is also 
known as the glass capital of the world, being the home of 
the Libby-Owens-Ford Glass Company, the Owens-Corning 
Fiber Glass Company, and the Owens-Illinois Glass Com- 
pany. 

The city’s transportation facilities consist of 12 railroads 
and 150 motor freight carriers. It is the 3rd largest port 
on the Great Lakes and the 10th largest port in the Nation 
in terms of tonnage. With the opening of the St. Lawrence 
Seaway on June 1, 1959, Toledo became the westernmost 
point on the Great Lakes accessible to deep-draft vessels. 


Measured by the purchasing power of its citizens, Toledo 
is an unusually wealthy city. Its effective buying income 
(E.B.I.) in 1957 was $1,059 millions, ranking 39th among 
major metropolitan areas. However, it ranks 55th in num- 
ber of passengers and 60th in volume of passenger-miles 
generated (based on 1957 surveys). 


Toledo’s neighboring cities of Cleveland, Cincinnati, Co- 
lumbus, Detroit, Indianapolis, and Pittsburgh show an aver- 
age E.B.1. per capita, of approximately 10 percent less than 
Toledo. Nevertheless, these cities develop 75 percent more 


air passengers per $1 million E.B.I. than Toledo. In terms 
of passengers per thousand population, the 6 cities develop 
61 percent more passengers than Toledo. Despite the fact 
that Toledo’s population grew between 1955-57 at twice the 
rate of the national increase, its traffic in the 4 major mar- 
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kets increased only 1.4 percent, as compared to the United 
States domestic traffic increase of 23.9 percent. 


History of Capital’s Authority to Serve Toledo: Capital, 
then known as Pennsylvania Central Airlines, first applied 
to serve Toledo between Cleveland and Detroit on route 14 
in the Detroit-Washington Case® in order to provide a com- 


petitive service with United Air Lines.* In its opinion 
granting Capital’s application therein, the Board stated: 


«« Additional air service would be provided from Toledo 
to the major population centers of New York, Chicago, 
and Washington.” 


Capital was selected to provide the competitive service in 
preference to TWA and Eastern despite the fact that it 
would divert more traffic from United than under the pro- 
posals of the other two airlines.® 


In September of 1953 Capital’s exhibits in the New York- 
Chicago Case® proposed two round trips between Toledo 
and Philadelphia with DC-3 first-class equipment. 
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During the course of its presentation at the hearing, then 
President James H. Carmichael testified at length that 


58 C.A.B. 487, 503 (1947). 


6 Official notice is taken of statement in Capital’s brief to the Examiner in 
the Detroit-Washington Case in which it stated at page 72: ‘‘PCA’s competi- 
tion with United at Toledo can easily be supported by that city and would 
have no adverse effect upon United.’’ 


78 C.A.B. 503. 
88 C.A.B. 522. 
9 Order No. E-9537, adopted September 1, 1955, 22 C.A.B.—1955. 
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Capital, as a regional carrier, had an obligation to provide 
good service to cities closely related geographically.” 


Mr. Carmichael also testified that he had no plans to in- 
augurate daylight, short-haul, coach service because of 
doubts as to its economic justification.” 


With respect to its application to serve Philadelphia, 
Capital stated at page 57 in its brief to the Examiner: 


“That insufficient attention is paid to Philadelphia 
traffic by the non-competitive service of United is again 
indicated by the large number of passengers who travel 
by connecting carriers rather than by United’s one- 
carrier service. Capital analyzed United’s non-com- 
petitive markets between Philadelphia, on the one hand, 
and Cleveland, Detroit, Milwaukee, Toledo, Youngs- 
town and Akron, on the other, where Capital will com- 
pete. ...” 
930 


After the Examiner had denied Capital relief from its 
route restriction prohibiting nonstop service in the New 


10 Mr, Carmichael testified as follows: 

«4 regional carrier is a carrier that has a special obligation to provide 
good service to cities closely related, not only geographically, but insofar 
as community of interest is concerned. That good service means desir- 
able schedules, both as to frequency and proper timing. The service 
should be of a trunk line nature between those cities which have a rela- 
tively high density of traffic, and that specifically is the major difference 
as compared to the feeder-type carrier. We believe that Capital has 
historically accepted its classification as a regional carrier; that we 
likewise have accepted our obligation to the public and have provided 
true regional carrier service. 


“We believe that we have been recognized as a leader in the field of 
regional carriers, and that we have met the local traffic needs of the 
cities we are certificated to serve.’’ 


Docket No. 986, et al., Tr. 949-953, quoted in Notice to All Parties herein 
dated March 2, 1959, and received in evidence without objection by Notice 
dated April 24, 1959. 


11 Id, at Tr. 1005-1006, 
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York-Toledo market, Capital filed exceptions dated June 6, 
1955, in the following language: 


‘1, Exception is taken to the failure of the Examiner 
to find that Capital’s route restriction which prohibits 
non-stop service in the New York-Toledo market should 
be removed. 


“The Examiner has very properly found that Capital’s 
route restrictions should be removed with respect to 
service between New York and Chicago, New York and 
Detroit, and New York and Pittsburgh. Capital has 
one other route restriction which it is seeking to have 
removed in this case, that restriction prohibiting non- 
stop service between New York and Toledo. Without 
discussion of the latter restriction, the Examiner failed 
to find that it should be removed. There is no sound 
basis for continuing this New York-Toledo restriction 
on Capital. It should be removed together with the 
other burdensome restrictions which the Examiner has 
found should be removed.”’ 


This was followed up in Capital’s memorandum in lieu 
of brief to the Board and again at oral argument before the 
Board.” 


12On Page 20 of its Memorandum, Capital stated as follows: 


‘<The Examiner failed to discuss or to recommend removal of Capital’s 
route restriction which prohibits nonstop service in the New York-Toledo 
market. Capital submits that there is no sound basis for continuing this 
restriction on Capital. It should be removed together with the other 
burdensome restrictions which the Examiner has found should be removed.’’ 


Robert B. Hankins, counsel for Capital, stated at oral argument at page 44 
of the transcript: 


«<. |, The Examiner failed to mention in his initial decision that our 
New York-Toledo flights are restricted so that they too must make an 
intermediate stop. This restriction should be eliminated together with 
the other outmoded restrictions which the Examiner has recommended for 
removal .. -” 
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Subsequently, in the same oral argument Capital’s coun- 
sel under questioning by Member Gurney, pledged that 
Capital would continue a very fine service and would even 
increase its service to intermediate points emphasizing that 
the smaller points would receive better service by virtue of 
having additional flights not burdened with unnecessary 
stops.¥ 


Thereafter the Board reversed the Examiner’s recom- 
mendation denying competitive service between Toledo and 
Philadelphia, Cleveland, and Detroit and selected Capital to 
provide competitive service with United along the New 
York-Philadelphia-Cleveland-Toledo-Detroit-Chicago route. 


In selecting Capital for this service, the Board made 
four significant statements in its mimeographed opinion 
emphasizing Capital’s role as a regional competitor and 
promoter of coach service in the area: 
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(1) ‘The selection of Capital will give that carrier an 
opportunity to round out its services and thereby 


13‘¢Mg, Guanzy: May I interrupt with a question there, Mr. Hankins: 


I believe your argument so far has been very fine. What impresses me is that 
it has been mainly on the nonstop authority between the several points you 
mentioned. The regional carrier—as you have labeled yourself, as having 
been so labeled previously by the Board—does have the obligation of the 
intermediate points. I would like to have some information as to what 
service is expected to continue to those intermediate points, 

‘Mp. Hanxrns: We will continue a very, very fine service and we will 
increase that service to the intermediate points, Senator. What we are asking 
for here is relief with respect to the longer haul traffic which we are presently 
carrying, the permission to nonstop, but we are in no way, shape, or form 
going to neglect in any way our existing citics which will be over-flown. 
They will receive better service, really, by virtue of having additional flights 
which are not burdened with the through traffic making an unnecessary stop.’? 


Oral argument of Robert B. Hankins, Counsel for Capital Airlines, Tr. 
57-58, July 20, 1955. 
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strengthen its competitive position and to render 
more effective service in the area.’’ (p. 4) 


‘¢We have selected Capital rather than American to 
provide the additional service because the markets 
involved will logically fit into a regional carrier’s 
system and will, together with our other actions 
herein, further strengthen Capital as a regional car- 
rier. We also take note of Capital’s interest in pro- 
moting coach service and its effectiveness as a com- 
petitive spur in markets of this size.’”” (p. 17) 


“‘Moreover, Capital has heretofore shown an inter- 
est in developing coach service. The record shows 
that Capital was the first certificated carrier to in- 
augurate a coach service between New York and 
Chicago. Capital’s participation in this market has 
been substantial, considering the restrictions under 
which it is operating and the competition it has faced 
from unrestricted, nonstop carriers. In the Trans- 
continental Coach-Type Service Case, we concluded 
that the further development of low fare air trans- 
portation was an objective required by the public 
interest. We reaffirm that view and conclude that 
the certification of Capital to operate in the markets 
sought will stimulate the further development of 
coach service in this area.”’ (p. 17) 


With respect to the Toledo-New York nonstop au- 
thority, the Board noted a 97 percent increase in 
traffic over the segment between 1950-1954, and 
stated: 


“It would appear that Capital’s participation in 
this market has been limited by the (nonstop) re- 
striction. The size, and particularly the rate of 
growth of the market has convinced us that there 
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is no longer any need for the restriction . . afte 


(p. 22) 
933 

Capital’s Past New York-Chicago Case Service and Traf- 
fic Response: In the summer of 1955 Capital operated 114 
DC-4 round-trip through schedules between Chicago, 
Toledo, and New York, plus one DC-3 flight westbound and 
one DC-4 flight eastbound between Toledo and Cleveland— 
all first class. Capital’s amended certificate in the New 
York-Chicago Case became effective October 31, 1955. Since 
1955 Capital has provided no through service between 
Toledo and Cleveland, and Toledo and New York. Since 
1956 Capital has provided no through service between 
Toledo and Chicago. No through service was ever offered 
between Toledo and Philadelphia. 


During March of 1957 only 61 percent of the business 
trips made between Toledo and New York, Philadelphia, 
Chicago, and Cleveland were made by air. On the other 
hand $3 percent of the Toledo business trips to all other 
points were made by air. This is so despite the fact that 
Pullman rail fares are almost double that of the first-class 
air fare.* 


Toledo’s principal markets are New York, Chicago, 
Philadelphia, and Cleveland. During 1957 traffic volume 
experienced in those markets was as follows: 


Dailya Annual Annual Passenger Miles 


New York-Toledo 84.6 30,875 15,561,000 
Chicago-Toledo 75.4 27,430 6,062,030 
Philadelphia-Toledo 36.2 13,182 5,924,555 
Cleveland-Toledo 17.1 6,214 534,404 


a Based on March and September survey periods. 


14 New York-Chicago Service Case, Opinion Order No. E-9537, decided Sep- 
tember 1, 1955, 22 C.A.B.—1955. 


15 See charts on page 14 infra. 
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Capital’s and United’s schedules for May 1959 are set 
forth in Appendix A. In summary, United provides 54% 
round trips daily to Chicago, all with Convair equipment; 
3 to New York;"* and 1 round trip, DC-6B flight to Phila- 
delphia. All of United’s flights are first-class service. 


At the time of the hearing in this proceeding in Feb- 
ruary, Capital operated two DC-3 schedules between Toledo 
and New York connecting with Viscount aircraft at Pitts- 
burgh. One of these schedules required two connections.” 
After April 26, 1959, service was reduced to only one con- 
necting flight in each direction.* No service of any kind 
is rendered to Philadelphia. The westbound flight requires 
a one-hour layover at Detroit for Chicago; eastbound lay- 
over time between these points is 55 minutes. 


Passenger loads on United’s flights during the last com- 
plete weeks of March and September 1957 and March 1958 


show an average of 24.7 passengers on the nonstop 
Chieago-Toledo flights, resulting in a load factor of 56 per- 
cent. On the four two-stop Chicago-Toledo flights the 
average was 18.9 passengers per flight or 43 percent. 
Between Toledo and New York one nonstop flight had a 
95 percent load factor; one one-stop had a 39 percent load 
factor; and, one two-stop had a 69 percent load factor. 


16 One nonstop turn-around DC-6B; one DC-6B stopping at Cleveland; and, 
one Convair stopping at Cleveland and Philadelphia. 


17 February 1959 Official Airline Guide—Eastbound: Fits. 550 and 244 
(P.C. 94-95) requiring a 26-minute layover; fits. 516 and 254 (P.C. 96-97) 
requiring 2 19-minute layover. ‘Westbound: Fits. 943 and 507 (P.C. 86-87) 
requiring a 50-minute layover; fits. 21, 407, and 584 (P.C. 90) requiring a 
l-hour and 34-minute, and 32-minute layover, respectively. 

18 May 1959 Official Airline Guide—Westbound: Fits. 247 and 584 (P.C. 


89-90) requiring 2 l-hour and 20-minute layover. Eastbound: Fits. 516 and 
374 (P.C. 97) requiring a l-hour 47-minute layover. 
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To remedy the alleged deficiencies in service, Toledo 
proposes a minimum adequate service plan which would 
add two nonstop coach trips in the Toledo-Chicago market 
—one by Capital and one by United—and substitute a 
Capital Viscount first-class flight for one United Convair 
schedule; two additional Toledo-New York coach 
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flights; and, in the Philadelphia market, Toledo seeks an 
additional daily coach flight and a Viscount flight, both to 
be provided by Capital. 


Capital and United have suggested that the Detroit air- 
ports constitute an alternate egress for Toledo air service. 


The Toledo Express Airport is 15.2 miles from down- 
town Toledo requiring 25-30 minutes normal driving time. 
Detroit’s Willow Run Airport is 5455 miles distant, and 
Detroit’s Metropolitan Airport approximately 51-52 miles. 
There is no limousine service from Toledo to either of the 
Detroit airports. The taxi fare is $31.00. There is no 
through bus service to Detroit Metropolitan Airport. 
However, three schedules daily operate to Willow Run, 
leaving Toledo at 5:30 A. M., 8:54 P. M., and 11:30 P. M. 
Leaving Willow Run the times are 3:05 A. M., 8:10 A. M., 
and 11:30 P. M. The one-way fare is $2.15 (round trip 
$3.91). Most Toledo residents utilizing Detroit airports 
drive their automobiles between 114 to 2 hours each way 
and park, or are driven by a friend or member of the 
family. From Detroit, Capital provides coach service to 
Chicago, Philadelphia, and New York. 


The transportation manager of the Toledo Chamber of 
Commerce has used coach service out of Detroit on a 
business trip in consideration of minimizing expense to the 
Chamber’s membership. He opined that small and medium- 
sized Toledo businesses which have pared travel budgets 
in the last few years would like to have day-coach service. 
The witness considers three-abreast seating and lack of 
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meals not to be inconvenient in short-haul service. More- 
over, cheaper air transportation is believed to be necessary 
in order to compete with surface travel. On the other hand, 
the savings involved in short-haul aircoach service are not 
considered so large dollarwise 
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as to result in generating substantial additional air travel 
by the Chamber of Commerce staff. The witness believes 
that Toledo people are air-minded and that they will fly in 
preference to surface travel regardless of the savings in- 
volved. However, on redirect examination, the witness 
changed his testimony and stated that coach savings even 
in short-hauls were very significant. 


Toledo also presented the Assistant General Manager of 
the Toledo-Lucas County Port Authority, who testified that 
as a businessman and from his experience in talking with 
other Toledo businessmen, first-class service was generally 
preferred to coach, but regardless of which class of service 
was offered, the timing and convenience of schedules were 
the most important considerations. However, when travel- 
ing for personal reasons, the witness traveled to Detroit 
on two occasions in order to obtain coach service. The 
witness’s testimony appeared to be influenced by the fact 
that business travel was generally paid for by the employer 
and deducted from corporation income taxes as a business 
expense so that the traveler himself was not concerned with 
the element of cost. Secondly, the opinion was expressed 
that it is important for their employees to get the fastest 
and most comfortable service so that they would be in 
condition to do their job properly and in the shortest 
possible time—the inference being that coach service was 
not always optimum-timed for business travel. 


Neither of Toledo’s two resident witnesses has ever flown 
aboard Capital. One witness vehemently objected to the 
DC-3 quality service comparing it to a Model-T. 
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Of the 76 cities presently receiving coach service, 25 
generated less passengers than Toledo during September 
1957, 44 have less effective buying income, and 36 have 
less population than Toledo. A recent example of the 
introduction of short-haul coach service at cities com- 
parable to Toledo is United’s DC-6 coach schedule between 
New York-Washington-Columbus-Dayton-Chicago, which 
commenced January 1, 1959. 


According to Toledo’s statistical analysis, if coach 
service were available in the New York, Chicago, and 
Philadelphia markets, Toledo passengers would save 
approximately $350,000 per year provided Toledo’s pro- 
posed minimum service plan were put into effect, and 
United’s forecast of coach revenue passenger-miles in these 
markets were realized. Coach fares would average 25 per- 
cent under first-class fares and 48 percent under Pullman 
rail fares. The breakdown is set forth in the charts below: 

Percent 
_Ist Class Fare CoochFare Saving _‘Saving_ 


Toledo-New York $33.35 23.90 . 28% 
Toledo-Chicago 16.30 12.45 . 24% 
Toledo-Philadelphia 30.00 23.00 23% 


25% 
Percent 
Pullman Rail _Air Coach i Saving 


Toledo-New York $55.96 23.90 59% 
Toledo-Philadelphia 50.70 . a 55% 
Toledo-Chicago 17.54 12.45 . 29% 


48% 


On the other hand, Capital and United have developed 
statistics indicating that geographical location, economic 
character, distance to nearest major air-traffic centers, and 
the availability of alternate means of transportation, must 
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be considered in addition to national rank in terms of 
population and E.B.I. Thus, Toledo is neither isolated 
nor a resort city; it lies close to the major air-traffic centers 
of Detroit and Cleveland which are said to rob it of what 
normally would be its largest air-traffic markets. Never- 
theless, in the five-year growth period, 1952-1957, Toledo’s 
traffic index was 209.0 compared to a national average of 
186.2. 


United lays stress on the fact that Toledo is located 
directly on the New York-Chicago tollroad system, lying 
only 214 hours from Cleveland, 4 to 5 hours from Chicago, 
10 hours from Philadelphia, and 14 hours from New York. 
Automobile economy, particularly for family travel, to- 
gether with its convenience and feasibility as a travel 
medium on relatively short journeys, are said to render 
penetration of the non-business intercity travel market 
difficult for United. 


The Toledo Chamber of Commerce, through counsel and 
the manager of its transportation department, has for- 
warded several requests to both Capital and United for 
improved service from time to time. In addition, several 
conferences have been held. On November 13, 1956, 
Capital’s president, Mr. J. H. Carmichael, advised the 
Toledo Chamber of Commerce that Capital would in- 
augurate Viscount service into Toledo on or before May 1, 
1957, with two round-trip schedules between New York 
and Chicago. The commitment was made subject to 
delivery of equipment. 


939 


The promised service was never instituted despite re- 
newed Toledo requests. Finally, on June 7, 1957, Mr. 
Carmichael wrote that it was necessary to defer the 
acquisition of the equipment needed to activate the Toledo 
service until Capital’s financial results improved. 


7 
(940) 


During May and June of 1958, Toledo’s counsel cor- 
responded with United requesting Toledo-Cleveland and 
later Chicago-Toledo-New York coach service. In late June 
United indicated that a study of the economic feasibility of 
the latter service was underway, but none was ever 
produced prior to the hearing in this proceeding. 


On April 9, 1959, Capital’s Senior Vice-President, 
Marketing, wrote Toledo that the airline intended to reduce 
its service from two to one DC-3 round-trip schedule, 
effective April 26, 1959, because Capital’s revenues do not 
permit operation of more service at Toledo without serious 
economic penalty. 


The Capital official stated as follows: 


‘‘We think our business in Toledo has been sub- 
stantially hurt by the inadequacy of service charges 
which were made against us, and the resulting atten- 
tion focused on us during this issue has further 


reduced an already marginal volume of traffic. In 
addition, the proximity of Toledo to the Detroit air- 
ports and their tremendous schedule frequencies in 
every direction, makes it extremely difficult to provide 
Toledo with a pattern of service necessary to develop 
strong local boarding trafic. 


“Under these conditions, Capital Airlines has no 
recourse except to reduce its service to a minimum, 
and there is grave doubt in our mind that this cor- 
poration should continue to serve Toledo with the type 
of equipment and route pattern that is now being 
offered.”’ 
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Capital estimates that if it were required to operate the 
four first-class Viscount flights sought by Toledo in its 
proposed minimum adequate service pattern, that carrier 
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would incur an annual net loss of $382,155. On the other 
hand, Toledo contends that the same service could be 
operated profitably. 


Toledo’s forecast involves a projected increase in first- 
class passenger miles of 44.3 percent including a 10-percent 
normal growth factor, an increase of 15.7 percent resulting 
from more active participation by Capital, and the use of 
Toledo-Philadelphia 1957 traffic results to compensate for 
adverse schedule changes since that time. Toledo’s calcula- 
tion includes a 33-percent diversion of the newly stimulated 
first-class traffic as a result of the additional coach service 
which it seeks. 


On the expense side, Toledo eliminates the depreciation 
charges on Capital’s aircraft on the theory that this is an 
added service and therefore an added cost allocation is 
appropriate. Capital contends that the fully allocated 
method including aircraft depreciation and indirect costs 
is required. 


Applying depreciation costs to Toledo’s forecasts, 
Capital estimates that its Viscount service would have a 
net operating profit of only $24 per day on revenues of 
$3,769. Capital contends that this minute operating profit 
is insufficient to pay non-operating expenses, particularly 
its heavy interest charges, and would result in a substantial 
net loss for the service—something which Capital cannot 
afford. 


Capital has interposed no detailed forecast as to the 
profitability of Toledo’s proposed round-trip coach flights 
in the Toledo-Chicago, Toledo-Philadelphia, and Toledo- 
New York markets, but on brief argues that losses on this 
operation would be ‘‘substantial’”’. United estimates a 
loss of $392,230 annually for DC-6 coach service routed 
Chicago-Toledo-Philadelphia-New York. 
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Discussion 


The standard of adequate service must be considered in 
terms of the specific language of section 404(a) of the Act 
which provides as follows: 


“‘Carrier’s Duty to Provide Service, Rates, and 
Divisions 

“Sec. 404. [52 Stat. 993, 49 U.S.C. 484] (a) It shall 
be the duty of every air carrier to provide and furnish 
interstate and overseas air transportation, as author- 
ized by its certificate, upon reasonable request there- 
for and to provide . . . adequate service, equipment, 
and facilities in connection with such transportation.”’ 
(Emphasis supplied). 


At the outset it is important to note that the statutory 
service obligation is tied to the certificate award. The 
carrier is required to provide air transportation ‘‘as au- 
thorized by its certificate’? and ‘‘upon reasonable request 
therefor.”’ Thus Capital, having applied for and been 
granted a certificate for Toledo service in the Detroit- 
Washington and New York-Chicago cases in order to pro- 
vide a competitive spur to United, to promote coach service 
in the area involved in the New York-Chicago case, and to 
improve regional service in the New York-Philadelphia- 
Cleveland-Toledo-Detroit-Chicago markets,” is presump- 
tively obligated to provide the competitive service for 
which it was certificated. Toledo’s request for inaugurat- 
ing competitive service is ‘‘reasonable’’ in view of the 
Board’s decisions in the cases cited. 


So far as Toledo is concerned Capital has not carried out 
its obligation to render the service certificated. The evi- 
dence shows that after the decision in the New York- 


19 See pp. 6 and 9 supra. 
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Chicago case in which Capital was relieved of restrictions 
in the 
942 

New York-Chicago market,” the carrier progressively 
reduced its service to Toledo. Since August of 1956 
Capital has provided virtually no through-plane service 
between Toledo and New York, Chicago, Philadelphia, and 
Cleveland. At the time of the hearing, two connecting 
DC-3 flights were offered between Toledo and New York. 
One of these was dropped on April 26, 1959. 


This withdrawal cannot be ascribed to failure of pa- 
tronage. Capital’s two conveniently timed September 1955 
DC-4 flights between New York, Toledo, and Chicago 
carried an average of 444 and 34.1 passengers on 
departure from Toledo in each direction. 


On the other hand between August 1955 and August 
1958 Capital increased its frequency in the New York- 
Chicago market by 470 percent, in the New York-Detroit 
market by 142 percent, in the Washington-Chicago market 
by 159 percent, and in the New York-Minneapolis market 
by 103 percent. The inference to be drawn from these 
facts is that Capital has decided as a matter of company 
policy to concentrate its efforts on the richer segments and 
neglect the lesser markets in defiance of its commitment 
to Senator Gurney and the Board, stated at oral argument 
in the New York-Chicago case.” 

In the Fort Worth case, supra, the majority of the Board 
did not censor Braniff for failing to provide a competitive 
service with American between Fort Worth and New York. 
In so holding the Board found that when Braniff provided 
adequate service at Amon Carter Field, traffic was so scanty 
as to total an average of 1.8 passengers 


20 See footnote 13, p. 8 supra. 
21 Capital’s amended certificate became effective October 31, 1955. 
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to all northbound points during July 1956. In contrast 
to Capital’s experience at Toledo set forth above, there 
were 12 days when the southbound morning flight arrived 
empty and 11 days when the afternoon flight had no 
passengers on board.” 


Another distinction between Fort Worth and Toledo lies 
in the circumstance that the two airports at Dallas and 
Fort Worth are only 12 miles apart and therefore it could 
not be said that Fort Worth travelers were substantially 
inconvenienced by the necessity of traveling to the Dallas 
airport where a plethora of service was being rendered. 
In this case the nearest alternate airports are at Detroit, 
some 51-55 miles distant. There is no limousine service 
to either of the Detroit airports; bus service (to Willow 
Run only) is infrequent and poorly timed; taxi fare is 
$31.00. The only practical method is the use of the com- 


pany or family automobile or that of a friend. Driving 
time consumes 1% to 2 hours. 


On these facts it cannot be concluded that the Detroit 
airports constitute a convenient alternate service for To- 
ledo residents. Since the applicability of the holding in 
a particular case is limited by its underlying factual predi- 
cate, it is clear that the Fort Worth decision does not 
constitute a precedent controlling the result in the case 
at bar. 


The Board’s objective of certificating two-carrier com- 
petitive service was to provide the traveling public with 
a choice of air transportation facilities which may differ 
quantitatively, qualitatively, and, where aircoach is in- 
volved, pricewise as well. Since the purpose of the Board’s 
decisions in the Detroit-Washington 


22 Fort Worth Investigation, supra, page 9 of the mimeographed text. 
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and New York-Chicago cases was to certificate a two- 
carrier competitive service, Capital’s practical abandon- 
ment at Toledo represents a frustration of the Board’s 
intention. The fact that United’s first-class service is 
per se adequate, does not cure the defect since the traveling 
public has not been granted the choice of air transportation 
which the Board certificated. Here again the Fort Worth 
decision which reached a contrary result must be con- 
sidered as limited by its factual predicate—namely, the 
proximity of Love Field where competitive service was 
conveniently available to Fort Worth as well as Dallas 
travelers. 


Perhaps Capital may be excused for being unwilling 
to pit its unpressurized DC-3 and DC-4 equipment against 
United’s Convair and DC-6B’s in Toledo first-class service. 
Perhaps it does experience a shortage of Viscount equip- 


ment which can better be utilized in more lucrative markets. 
However, there is less justification for not living up to its 
obligation to compete pricewise with United through the 
introduction of coach service with DC-4 or Constellation 
L-049 equipment. 


Here Capital argues that Toledo is not a tourist market 
and that short-haul coach service is relatively unprofitable 
since dollar savings to the passengers are minimum. More- 
over, Toledo’s civic representatives were somewhat incon- 
clusive in their testimony as to the benefits of coach service 
to the average businessman traveling on an expense ac- 
count, which travel his corporation deducts from federal 
and state taxation as a business expense. The witnesses 
placed greater emphasis upon convenient flight timing 
rather than on the dollar saving involved. 


On the other hand, the record shows that many Toledo 
small businessmen are considggably cost-conscious; that 
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an estimated 40 percent of the city’s travel is personal 
rather than of a business character; that the inconven- 
iences involved in 
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coach service (e.g. 3 abreast seating, lack of meal service, 
possibly unpressurized equipment) are minimal for the 
short haul; and finally, that a good way to penetrate the 
competitive intercity bus, private automobile, and rail 
coach transportation market is through lower air fares. 


Both Capital and United argue that profitable coach 
operations cannot be achieved because new traffic will not 
be generated thereby. They maintain that the introduction 
of coach service would merely result in the same number 
of first-class passengers traveling at coach fares.” 


The truth of the matter is that the economic feasibility 
of short-haul coach service is a matter for determination 
on a trial-and-error basis. Whether traffic will be diverted 
from the highways and rail coach becomes a matter of 
pragmatic experience and cannot be efficiently determined 
solely by reliance upon theoretical analysis. This is the 
underlying philosophy of the Board’s ‘‘use it or lose it’’ 
policy applied to local service air transportation which is 
equally applicable in this field. 


United’s recent inauguration of coach service between 
New York, Washington, Columbus, Dayton, and Chicago** 
is illustrative of a willingness to experiment with short- 
haul coach service. Perhaps this schedule will prove to 
be uneconomical and subsequently will be dropped. How- 
ever, as of this writing, United is still operating the service. 
The difference is that at least an attempt is being made to 


23 This argument is, of course, at variance with the argument that business- 
men will adhere to first-class service. 


24 Official Airline Guide, May 1950, P.C,-348, Flight T-523. 
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test the market—something that Capital never assayed in 
the markets under consideration herein, although in the 
New York-Chicago case it posed as a pioneer coach 
operator. 
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Moreover, there is no requirement that every segment 
on the route operated by a carrier must be profitable 
per se. Obviously there are many short-haul, low-density 
segments which are unprofitable. But as a public utility, 
it is the carrier’s obligation to serve the lean with the fat 
and to strive for an overall profitable operation. If the 
contrary view were taken there would be no service avail- 
able to the smaller points except that which would be 
provided by government-subsidized local service operations. 


This is in effect a paraphrase of the ‘‘skim-the-cream”’ 
argument used against nonscheduled carrier applicants by 
Capital, inter alia, in a series of cases in which exclusively 
coach-type services were denied certification by the Board.” 
The argument was advanced that the newcomers were only 
interested in competing along the high-density long-haul 
routes and were not concerned with serving the lean short- 
haul markets. As a carollary they argued that the existing 
certificated carriers required freedom from outside com- 
petition in the lush markets so that their long-haul profits 
may be utilized to support the less profitable short-haul 
services. 


25 Transcontinental Coach-Type Service Case, 14 C.A.B, 720, 722, 724 (1951) ; 
New York-Chicago Service Case, supra, at p. 26 of mimeographed opinion; 
Denver Service Case, Order No. E-9735, adopted November 14, 1955, at 
p. 16; 

Southwest-Northeast Case, Order No. E-9758, adopted November 21, 1955, 
at pp. 34-35; 

New York-Florida Case, Order No. E-10645, adopted September 28, 1956, 
at pp. 22-23; 

Great Lakes-Southeast Service Case, Order No, E-13024, adopted Septem- 
ber 30, 1958, at pp. 12-13. 
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However, the history of Capital’s service has not shown 
the argument to have been sincere. Thus, in the New York- 
Chicago case, supra, the bid of a nonscheduled carrier for 
an additional low-fare coach-type service was denied. In- 
stead, Capital received the unrestricted New York-Chicago 
area authority and presently is operating 
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practically no daylight coach service over the route, having 
instead concentrated its efforts on first-class and some night 
coach service. Almost immediately after receiving the un- 
restricted New York-Chicago service, Capital reduced its 
service to Toledo. More recently the problem has been 
compounded by the grant of substantial fare increases for 
Capital, inter alia.” Thus, so far as Toledo is concerned, 
recent regulatory decisions, when considered together, have 
permitted Capital to concentrate its efforts in the longer- 
haul first-class markets and to provide less service at higher 
cost to the people of Toledo. 


A choice of remedies for this situation presents itself; 
either we acquiesce in Capital’s neglect of Toledo and, in 
a subsequent proceeding, turn the service over to Allegheny 
or some other local service carrier willing to provide the 
necessary scheduling supported by substantial government 
subsidy; or we enforce the adequacy of service provision 
of the Act in this case. 


To adopt the former alternative would be to countenance 
a breakdown in the public utility regulatory concept. First, 
a carrier should not be permitted, with impunity, to mislead 
a regulatory body by extending false promises of rendering 
improved service to intermediate points in order to per- 
suade the agency to grant it an unrestricted route. Second- 
ly, the acceptance of an amended certificate carries with it 


26In February 1958 Capital’s Toledo-New York first-class fare was $59.10 
round trip. In February 1959 the same flight cost $66.70. 
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an obligation to provide adequate service, equipment, and 
facilities to the unprofitable points, which the carrier ex- 
pressed willingness to serve, as well as the profitable ones. 
To refrain from taking action to enforce section 404(a) of 
the Act with the idea of subsequently turning the route 
over to a subsidized local service carrier to render the serv- 
ice promised and assumed by Capital, at no expense to the 
government, would be to totally disregard the congres- 
sional mandate” to enforce the service obligation as well 
as the taxpayers’ interest in prudent administration of 
public funds. Considering the New York-Chicago decision 
as a whole, Capital should use the profits derived from 
the New York-Chicago and New York-Detroit nonstop serv- 
ices to subsidize to the extent necessary adequate service to 
the intermediate points such as Toledo. 


Capital points out that in its exhibits in the New York- 
Chicago case, prepared in 1953, it proposed only first-class 
service with DC-3 equipment and no through-plane service 
in the Chicago-Toledo and Toledo-New York markets. But 
the carrier undertook at oral argument in the same case 
to improve its service to the smaller points in the New 
York-Chicago area and in the four years intervening the 
Board had a right to expect that more modern equipment 
and better scheduling would be inaugurated in line with 
Capital’s professed desire to compete with United, as well 
as technological improvements in air transportation. 


The point is not that Toledo’s traffic is actually under- 
developed. There is much merit in Capital’s and United’s 


26a Sections 404(a) and 1002(¢) are couched in mandatory language: “lt 
shall be the duty of every air carrier ...’’ ‘‘(c) If the Authority [Board] 
finds, after notice and hearing, in any investigation instituted upon complaint 
or upon its own initiative, that any person has failed to comply with any 
provision of this Act or any requirement established pursuant thereto, the 
Authority [Board] shall issue an appropriate order to compel such person to 
comply therewith.’? (Emphasis supplied). 
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contention that as a peripheral-satellite city close to Cleve- 
land and Detroit, Toledo is thereby deprived of two major 
air-traffic markets inhibiting its air potential. Regardless 
of the absence of proof that Toledo passengers have been 
unable to obtain service out of Toledo, the fact remains, as 
previously indicated, that Toledo has not received what 
Capital promised and the Board intended to certificate; 
namely, competitive service. 


Perhaps in a subsequent abandonment or suspension pro- 
ceeding Capital may establish that there is no need for com- 
petitive service at Toledo. But at the hearing Capital 
showed no intention of surrendering its Toledo authoriza- 
tion. The carrier proposes not to render service until the 
St. Lawrence Seaway project develops the port of Toledo 
to the satisfaction of its management and stockholders.” 


This “wait and see”’ policy is in complete derogation of the 
service obligation contained in Capital’s certificate of public 


convenience and necessity. Capital was not granted the un- 
restricted Toledo authority it applied for for the purpose of 
foregoing service on a ‘‘wait and see’? basis. 
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With respect to the contention that United is rendering 
inadequate service at Toledo by reason of that carrier’s 
failure to operate coach service, it is unreasonable to expect 
United to initiate competition against itself,” particularly 
where the primary obligation to compete was sought and 
accepted by Capital in the New York-Chicago and Detroit- 
Washington cases. In that sense the provision in section 
404(a) requiring the rendition of adequate service ‘‘upon 
reasonable request therefor’’ has not been satisfied. 


27 Tr, 260. 


28 Moreover, if Capital is required herein to render coach service at Toledo, 
United can be expected to mect the competition. 
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With respect to Toledo’s request that Capital render com- 
petitive first-class service with Viscount aircraft, it appears 
that United’s first-class service is adequate per se. At least 
there has been no claim that a substantial number of 
Toledo travelers are actually unable to obtain space aboard 
United. The principal improvement in first-class service 
that could be rendered by Capital would be the institution 
of Viscount schedules. But this would be optimum service 
rather than minimum adequate service. Capital’s service 
cannot be found to be inadequate merely by reason of its 
failure to place its best equipment on the Toledo run. Al- 
though Toledo’s request for Viscount service is not ‘‘un- 
reasonable”’ within the meaning of section 404(a) of the 
Act, ‘‘adequate’’ service may be rendered by Capital at 
Toledo with something less than Viscount equipment. Un- 
fortunately Toledo has not requested Capital to render 
additional first-class service with any equipment other than 
the Viscount. 


On the other hand, Toledo’s request for a minimum com- 
petitive pattern of coach service is ‘‘reasonable”’ within the 
meaning of section 404 (a) of the Act. At the 
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present time, either by common decision of the airlines con- 
cerned or mere coincidence, Toledo travelers are deprived 
of any coach service. The restriction of a city of Toledo’s 
size and industrial progress solely to more expensive, more 
luxurious first-class service, is contrary to the public inter- 
est, particularly where coach service may prove to be eco- 
nomically feasible and is relatively comfortable in short- 
haul travel. The average man should not be considered 
as the busy executive traveling on a corporation expense 
account to whom the cost of an airline ticket is not a major 
consideration. Consideration should also be given to the 
average traveler and his family desiring low-cost trans- 
portation in time of emergency or pleasure as well as for 
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business purposes where economic travel expense is an im- 
portant element. 


In the Transcontinental Coach Case, supra, decided in 
1951, the Board held that: 


‘<.  . progressively lower fares must be considered a 
major objective and natural incident of any new trans- 
portation development. Unless air transportation can 
be brought within the reach of the many people of 
limited means, it will not be able to fulfill its obliga- 
tion to the American people. Indeed, there could be 
no justification for a national policy which has poured 
millions of dollars of the peoples’ money into the 
building up of a vast air transportation system if that 
system were to be permanently restricted to persons of 
means and denied to the masses of the people.’” 


Moreover, from the standpoint of the carrier, coach serv- 
ice may be just as profitable, if not more so, than first-class 


service. Between 1957-1958 statistics on record with the 
Board indicate that the total volume of passenger-miles 
operated in first-class service by the Big Four airlines de- 
clined 5.5 percent, while coach passenger-miles increased 
2.4 percent. For all other trunklines, the difference 
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was even more striking. The decline in first-class pas- 
senger-miles was 1.1 percent, and the increase in coach 
mileage was 17.3 percent.” 
2914 C.A.B. 720 at 721 (1951). 
30 Total Passenger-Miles (000) 
Se Se ee 
1957 1958 Difference 
eS 


10375004 9803514 — 55% 
7298025 7475581 + 24% 


4637127 4587487 — 11% 
2189354 2569075 417.3% 
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Capital possesses, or has recently sold, fully depreciated 
DC-4 equipment suitable for air coach transportation. It 
also possesses some DC-4 and Constellation equipment with 
minimal remaining depreciation. The inauguration of coach 
service between Chicago, Toledo, Philadelphia, and New 
York, with two round trips daily, one of which to be oper- 
ated during daylight hours in each direction and the other 
operable in its Night Hawk service, would be a minimum 
fulfillment of Capital’s obligation to compete with United 
from Toledo in the markets under consideration herein. 

A cost study of DC-4, L-049, and Viscount coach opera- 
tions based upon Capital’s exhibits in this proceeding as 
qualified by testimony, is attached as Appendix B. 

In its response to Bureau Counsel’s request for infor- 
mation, Capital computed its indirect expenses for the 
operation of coach service at approximately 100 percent 
of its direct expense. This appears unreasonably inflated. 
While a fully allocated cost estimate is proper when con- 
sidering the addition of new points to a route where station 
costs have to be borne, the addition of a round-trip coach 
schedule does not involve substantially increased indirect 
expenses so as to call for a full allocation approach. More- 
over, it appears from the testimony herein,™ that in the 
Transcontinental 

952 
Service case, Docket No. 7984, et al., and in its own exhibit 
calculating the loss to be suffered by the addition of first- 
class Viscount service herein®™ the airline used a 50-percent 
ratio of indirect-to-direct expense. This appears to be 
an entirely reasonable method equally applicable to the 
costing of additional coach schedules. 

Upon the basis of a 50-percent ratio of indirect-to-direct 
costs, Capital could operate a DC-4 coach service over the 
route in question at a fare of 5.5¢ per mile for a total oper- 


31 Tr. 247, et seq. 
32 CAP Exhibit 107, p. 6. 
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ating cost of $1.45 per mile. This would involve a 41-per- 
cent break-even load factor or an average load of only 
26 passengers. If the fare were established at 5¢ per mile, 
the break-even load factor would be 45 percent and the 
average number of passengers only 29. Interestingly 
enough, if Capital were to operate a Viscount schedule in 
Night Hawk coach service when depreciation is excluded, 
the per-mile cost would be only $1.15, the break-even load 
factor at 5.5¢, per-mile yield would be 48 percent, and the 
average load only 21 passengers. At a 5¢ per-mile fare, 
the corresponding break-even figures are 52 percent and 
23 passengers, respectively. Actually, the Viscount night 
coach operation with depreciation excluded, would be more 
economical than Constellation or DC4 coach service.™ 

Since the record shows that there has been an average 
daily passenger flow of 84.6 between New York-Toledo, 75.4 
between Chicago-Toledo, and 36.2 between Philadelphia- 
Toledo, the inauguration of such coach service in competi- 
tion with United’s first-class service should become self- 
sustaining without great difficulty. 


Even if the proposed service should fail to prove eco- 
nomical after a trial period of one year, the rendition by 
Capital of this minimum service pattern is required under 
its certificate of public convenience and necessity in return 
for the privilege of serving the richer New York-Chicago, 
New York-Detroit, Buffalo-Miami routes, inter alia. 


FINDINGS AND CONCLUSION 
In view of the foregoing considerations, it is found: 


1. That the failure of United Air Lines to render coach 
service between Toledo-Chicago, Toledo-Cleveland, 
Toledo-Philadelphia, and Toledo-New York does not 


33 Appendix B, p. 2. 
34 A slight adjustment might have to be made for additional station person- 
nel to be on hand for the Night Hawk service. 
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constitute inadequate service within the meaning of 
section 404(a) of the Act; 


2. That the failure of Capital Airlines presently to ren- 
der any through service, either first-class or coach, 
between ‘Toledo-Chicago, Toledo-Philadelphia, and 
Toledo-New York, represents a violation of section 
404(a) of the Act in that Capital has failed to provide 
adequate service in competition with United in the 
named markets, in accordance with the amended cer- 
tificates received in the New York-Chicago and Detroit- 
Washington cases, upon reasonable request therefor; 


. That the evidence adduced does not establish that Cap- 
ital’s service between Toledo and Cleveland is inade- 
quate within the meaning of section 404(a) of the Act; 
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4. That Capital’s failure to institute competitive first-class 
service with Viscount equipment in the three markets 
named in (2) above, does not constitute inadequate 
service within the meaning of section 404(a) of the 
Act; and 


. That Toledo’s request that Capital institute competi- 
tive coach service in the three markets in which Cap- 
ital’s service has been found to be inadequate, is rea- 
sonable within the meaning of section 404(a) of the Act. 


Ir Is THEREFORE CONCLUDED: 


1. That an appropriate order of compliance should be 
issued requiring Capital to institute two round-trip 
through-coach-service flights between Chicago, Toledo, 
Philadelphia, and New York, at least one of which to 
be operated during daylight hours in each direction for 
a trial period of one year in order to achieve a mini- 
mum frequency of adequate competitive service in 
the named markets; and 
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2. That this proceeding should remain open for the pur- 
pose of evaluating the results of the first year’s opera- 
tions required in (1) above, but should be dismissed 
insofar as United Air Lines is concerned. 


Paut N. PFEIFFER 
Paul N. Pfeiffer 
Hearing Examiner 
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APPENDIX B 
Page 1 of 2 


CAPITAL AIRLINES 


ESTIMATED BREAK-EVEN LOAD FACTOR ON 
CHICAGO-TOLEDO-PHILADELPHIA-NEW YORK 
COACH OPERATION? 


Per Round Trip 
DC-4 L-049 Viscount 


(8.43 hrs) (7.62hrs) (6.65 hrs) 
Costs Based on Form 41 Report for 1958 
5100 Flying Operations Expense : $ 742 $1462 $ 703 
5400 Maintenance (incl. Burden) 656 502 
7000 Flight Equip. Depreciation 12 


Sub-Total $1410 
5500 Passenger Service 
6400 Aircraft and Traffic Servicing 
6700 Promotion and Sales 
6800 + 75.9 All other 


Grand Total 


Per Mile 
Per Seat-Mile 


Break-Even Load Factor at 5.50¢ Coach Fare 
Break-Even Load Factor at 5.50¢ Coach Fare 
Break-Even Load Factor at 5.00¢ Coach Fare 
Break-Even Passenger Load at 5.50¢ Coach Fare 
Break-Even Passenger Load at 5.00¢ Coach Fare 


Seats 
iles (round-trip) 
Seat-Miles 


Toledo-Chicago $1275 
Toledo-New York 2525 
Weighted Average 


1 Based on Capital’s Exhibits CAP 6 pp 1-4, CAP 108. 
2 DC-4 


L-049 Viscount 
Cost per revenue hour $191.88 $105.68 

3 Cost per revenue hour 129.58 75.53 

4 Cost per revenue hour 27.86 50.81 

5 At .1549¢ per available seat-mile excluding entire food service only. 

6 At .3305¢ per available seat-mile (computed at 50% of reported cost). 
Based on Capital’s testimony as to method used in CAP Ex. 107, p. 6, relating 
to first-class Viscount schedules, and its exhibit in Southern Transcontinental 
Service Case, Docket No. 7984, et al, at Tr. 243 herein. 

T At .2331¢ per available seat-mile (computed at 50% of reported cost). 
See fn. 6 above. 

8 At .072%¢ per available seat-mile (computed at 50% of reported cost). 
See fn. 6 above. 
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APPENDIX B 
Page 2 of 2 


CAPITAL AIRLINES 


ESTIMATE FOR CHICAGO-TOLEDO-PHILA- 
DELPHIA-NEW YORK NIGHT COACH 
OPERATION 


Depreciation 

Total Cost 

Night Coach Operation with Exclusion of 
Depreciation 

Per Mile 

Per Seat-Mile 

Break-Even Load Factor at 5.50¢ 

Break-Even Load Factor at 5.00¢ 

Break-Even Load (Passengers) at 5.50¢ 

Break-Even Load (Passengers) at 5.00¢ 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Served Nov. 12, 1959 
Docket 8851 
Totepo ApEquACY oF SERVICE INVESTIGATION 
Decided: November 10, 1959 


The failure of Capital Airlines presently to render any 
through service between Toledo-Chicago, Toledo-Phila- 
delphia, and Toledo-New York, found in violation of sec- 
tion 404(a) of the Act in that Capital has failed to provide 
adequate service in competition with United in the named 
markets, in accordance with the amended certificates re- 
ceived in the New York-Chicago and Detroit-Washington 
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cases; Capital ordered to provide, for a period of one year, 
two daily round trip through-coach services in these mar- 
kets; Capital’s failure to institute competitive first-class 
service with Viscount equipment in the three markets 
named above, found not to constitute inadequate service. 


The evidence adduced does not establish that Capital’s 
service between Toledo and Cleveland is inadequate within 
the meaning of section 404(a) of the Act. 


The failure of United Air Lines to render coach service 
between Toledo-Chicago, Toledo-Cleveland, Toledo-Phila- 
delphia, and Toledo-New York does not constitute inade- 
quate service within the meaning of section 404(a) of the 
Act. 


Adequacy of service under section 404(a) of the Act 
represents a minimum standard of service which an air 
carrier is legally obligated to provide and which the Board 
will undertake to enforce. 


The determination of whether a carrier is satisfying the 
standard of adequacy required by section 404(a) of the 
Act is a question of fact, and must include an appraisal of 
all the facts and circumstances affecting its provision and 
its use by the public. 


The acceptance by Capital of a competitive certificate 
award carries with it the requirement that the carrier, at 
the very least, attempt to provide the service for which it 
was certificated. 
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On the basis of the record, it is anticipated that coach 
service inaugurated by Capital in competition with United’s 
first-class should become self-sustaining. However, even if 
the proposed service should fail to prove economical in 
this trial period, the rendition by Capital of this minimum 
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service pattern is required under its certificate and section 
404(a) of the Act. 


APPEARANCES : 
Same as in the Examiner’s Initial Decision. 
1166 
OPINION 
By tHE Boar: 


This investigation was initiated by the Board, upon a 
joint complaint filed by the City and Chamber of Commerce 
of Toledo, Ohio, to determine whether Capital Airlines has 
failed to provide adequate service between Toledo, on the 
one hand, and Chicago, Cleveland, Philadelphia, and New 
York, on the other hand, and whether a remedial order 
should be issued under section 404(a) of the Act.? Con- 
solidated with this proceeding is an investigation, directed 


by the Board upon its own motion,? to determine whether 
United Air Lines is providing adequate air coach service in 
the same markets. 


After due notice, a public hearing was held before Ex- 
aminer Paul N. Pfeiffer. Thereafter, the Examiner issued 
an Initial Decision in which he found that Capital had 
violated section 404(a) of the Act by failing to provide any 
through service, either first-class or coach, in the Toledo- 
Chicago, Toledo-Philadelphia, and Toledo-New York mar- 
kets? The Examiner decided that Capital should be or- 


1 Section 404(a) of the Federal Aviation Act provides: 
‘Jt shall be the duty of every air carrier to provide and furnish inter 
state and overseas air transportation, as authorized by its certificate, upon 
reasonable request therefor and to provide * * * adequate service, equip- 
ment and facilities in connection with such transportation * ° wild 

2 Order E-12748, dated July 3, 1958. 


$ Toledo did not take exception to the Examiner’s finding that Toledo-Cleve- 
land service was not inadequate. 
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dered to provide two daily round trip coach flights in the 
Toledo-Chicago, Toledo-Philadelphia, and Toledo-New York 
markets for a period of one year. For the purpose of 
evaluating the operating results during this trial period, 
the Examiner recommended, 


1167 
further, that the proceeding remain open. 


With respect to United, the Examiner decided that the 
proceeding should be dismissed, finding that the first-class 
service provided by United in the markets in issue was ade- 
quate per se, that Capital had assumed the primary obliga- 
tion to compete in these markets, and, that United’s failure 
to render coach service between the relevant markets did 
not constitute inadequate service within the meaning of sec- 
tion 404(a) of the Act. 


Exceptions to the Initial Decision and supporting briefs 
have been filed by all parties. The Board has heard oral 
agrument, and the case now stands submitted for decision. 


After due consideration of the entire record, we adopt as 
our own, except as modified herein, the findings and con- 
clusions of the Examiner in his Initial Decision, which is 
attached hereto as an appendix. The extensive discussion 
therein of the evidence and applicable law, which amply sets 
forth the basis for our actions herein, need not be reiter- 
ated. Accordingly, we shall address ourselves only to those 
exceptions filed herein which warrant comment. 


1. Capital contends that the Toledo markets in issue re- 
ceive adequate air service, that the Examiner has misinter- 
preted the New York-Chicago and Detroit-Washington 
cases, and that the principles underlying the 


4 United filed a brief but did not file exceptions. 


5 New York-Chicago Service Case, Order E-9537, adopted September 1, 1955, 
22 C.A.B. 973, 1955; Detroit-Washington Service Case, 8 C.A.B. 487 (1947). 


99 
(1168) 


1168 


Board’s decision in the Fort Worth Service Investigation® 
require dismissal of Toledo’s complaint against Capital, 
and rejection of the Examiner’s findings and recommenda- 
tions. We find none of these arguments persuasive. 


Although the Board has on several occasions acknowl- 
edged its power and authority under section 404(a),’ the 
Fort Worth proceeding was the first case decided by the 
Board under that section directly involving the duty of a 
carrier to provide adequate service. The Board stated 
therein that ‘‘* * * adequacy of service under section 404(a) 
* © * represents a minimum standard of service which an air 
carrier is legally obligated to provide and which the Board 
will undertake to enforce. * * *’% Recognizing that the 
determination of whether a carrier is satisfying this stand- 
ard of adequacy is ultimately a question of fact, the Board 
announced that a proper evaluation of adequacy of service 


must include an appraisal of all the facts and circumstances 
affecting its provision by the carrier and its use by the 
public. We do not now deviate from this proposition. Nor 
do we find our decision herein inconsistent with that in the 
Fort Worth case. Contrary to Capital’s contention, we find 
that the Fort Worth case not 


6 Order E-12996, adopted September 23, 1958. 


1 United A. L., Consolidation of Routes 1 and 12, 3 C.A.B, 72, 76 (1941) ; 
Pennsylvania-Central Air., Service to Atlantic City, 3 C.A.B. 144 (1941); Con- 
tinental A. L., et al., Texas Air Service, 4 C.A.B, 215, 239 (1943). 


gs¢* * * Ag guch, the adequacy requirement, although part of a statute 
with strongly promotional objectives, is itself basically a protective more than 
a promotional provision, designed as a shield to safeguard the public from 
poor service rather than as a major vehicle for the attainment of maximum 
service benefits, This does not mean, of course, that an actual deterioration 
of service is an essential part of a showing of inadequacy, for adequacy is 
necessarily a relative concept, and therefore changes in local needs, in the con- 
ditions affecting a carrier, or in general standards of air service may be such 
that a formerly adequate service becomes inadequate through failure to pro- 
vide the required degree of improvement. * * * 2? Fort Worth Service Inves- 
tigation, Docket 7382, Order E-12996, Opinion, p. 20. 
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only does not preclude us from adopting the Examiner’s 
findings and recommendations, but, in fact, supports our 
action as hereinbelow set forth. 


Since the measure of service required under section 
404(a) is inextricably combined with the certificate authori- 
zation,® we begin our analysis by examining the applicable 
portions of Capital’s certificate and the purpose of the 
Board in certificating Capital to serve the markets in issue. 


We note, initially, that Capital was selected to serve 
Toledo in the Detroit-Washington Case, supra, for the pur- 
pose of providing a competitive service between Toledo and 
the major population centers of New York, Chicago, and 
Washington. Subsequently, in the New York-Chicago Case, 
supra, the Board amended Capital’s certificate to include 
service to Philadelphia, and relieved Capital of restrictions 
between New York and Detroit, Pittsburgh, Chicago, and 
Toledo. In selecting Capital to the exclusion of other appli- 
cants in that proceeding, the Board clearly intended that 
Capital would provide a competitive spur to United, would 
promote coach service in that area, and would improve 
regional service in the New York-Philadelphia-Cleveland- 
Toledo-Detroit-Chicago markets. The acceptance by Cap- 
ital of this competitive certificate award carries with it 
the requirement that the carrier, at the very least, attempt 
to provide the service for which 
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it was certificated” The record establishes that Capital 
has failed to provide this service with respect to Toledo, 


9 The language of section 404(a) of the Act, in pertinent part, imposes 2 
duty upon every air carrier (1) to provide air transportation, as authorized by 
its certificate, upon reasonable request, and (2) to provide adequate service, 
equipment, and facilities in air transportation, as authorized by its certificate. 

10 This alone distinguishes the instant case from, the Fort Worth result, since 


in that decision the Board recognized that Braniff had ‘‘attempted to provide 
effective competition in the market.” 
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and in fact, has never instituted service in the Toledo- 
Philadelphia market.” 


Capital claims, however, that irrespective of its com- 
petitive authorization, the adequacy of its service in these 
markets cannot be determined by considering only the serv- 
ices offered by Capital. Contrary to Capital’s contention, 
this is not what the Board ruled in the Fort Worth case. 
Tt is true that the Board said therein that in determining 
service adequacy of a particular carrier, one of the factors 
to be considered was the aggregate of services offered by 
other carriers in the markets in question. The Board went 
so far as to say that even in the face of a competitive route 
authorization, where the holder ‘‘has attempted to provide 
effective competition in the market, but has curtailed its 
efforts in the face of the success of other carriers in domi- 
nating service and absorbing the available traffic,”’ a con- 
sideration of the aggregate of services offered by other 
carriers in the market ‘‘does not necessarily represent a 
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frustration of the Board’s objective in authorizing the com- 
petitive service.’ But here, where the Board has issued 
a competitive authorization ‘‘with the expectation that it 
would be vigorously exercised”, and the carrier so au- 
thorized has never inaugurated competitive service in the 
market nor even shown an attempt to comply with the 
Board’s stated purpose, the duty of the carrier to provide 


11 The evidence shows that after the decision in the New York-Chicago case, 
Capital progressively reduced its service to Toledo. At the time of hearing in 
this proceeding (February 1959), the record reveals that Capital offered no 
service between Toledo and Philadelphia, only one round trip connecting flight 
between Toledo and Chicago, and two connecting flights between New York 
and Toledo (reduced to one flight in each direction after April 26, 1959). 
Connecting layovers on some of these flights consumed as much as one hour 
and 47 minutes of the passengers’ time. 


12 Fort Worth Service Investigation, supra. 
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competitive service has not been fulfilled. Furthermore, 
on the record before us, we are unable to find the aggre- 
gate of present services to be adequate as Capital contends. 


We conclude, as did the Examiner, that Capital has 
failed to provide adequate service within the meaning of 
section 404(a) of the Act. 
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2. Both Toledo and Capital take exception to the Ex- 
aminer’s recommendation that Capital be ordered to in- 
stitute two daily round trip through-coach service flights 
between Toledo, on the one hand, and Chicago, Philadel- 
phia, and New York, on the other hand, at least one flight 
to be operated during daylight hours. Toledo urges that 
Capital should be ordered to provide two daytime coach 
flights in each of the markets in issue, with convenient 
schedules, modern equipment, and through-plane service. 
Capital, on the other hand, claims that it has no legal obli- 
gation to provide aircoach service in the absence of a show- 
ing that there is a reasonable requirement for this type of 
service; that the record does not indicate that such a re- 
quirement exists at Toledo; that Capital would be unable 
to provide aircoach service on an economical basis; and 
therefore, that Toledo’s request for the institution of this 
service is not reasonable. 


It is clear from this record that Capital has not provided 
adequate service in the pertinent markets, and that Capital 
should be ordered to comply with the provisions of section 
404(a) of the Act. The manner in which such compliance 
will be ordered rests within the sound discretion of the 
Board. The Examiner fully and fairly explored the evi- 
dence in this case and fashioned an appropriate remedy 
which balances the conflicting needs of the carrier and the 
traveling public. Nothing presented by the parties per- 
suades us that we should reach a different result from that 
prescribed in the Initial Decision. 
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On the basis of the record before us, we anticipate that 
coach service, inaugurated in competition with United’s 
first-class service 
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should become self-sustaining. However, even if the pro- 
posed service should fail to prove economical in this trial 
period, the rendition by Capital of this minimum serv- 
ice pattern is required under its certificate and section 
404(a) of the Act. The Examiner explored the evidence 
as to the economic prospects for the two daily round trip 
coach flights he found required, and properly concluded 
that such operations offered reasonable prospects for eco- 
omie success. Although Capital has challenged the accuracy 
of the Examiner’s findings and assessments in this regard, 
we are unable to sustain Capital’s objections.”* 


3. As to first-class service, the Examiner rejected 
Toledo’s contention that Capital should be ordered to pro- 
vide additional first-class service in the relevant markets 
with Viscount equipment. The Examiner properly found, 
under the circumstances herein, that such service is not 
required under the adequacy provision of section 404(a) of 
the Act. We find this to be true, without regard to the type 
of equipment proposed for this service, since it is our opin- 
ion that Capital’s minimum competitive obligation to the 
markets in question would be satisfied by the inauguration 
of coach service which we intend to order herein. 


13 Capital correctly points out that the estimates for DC-4 operations should 
be predicated upon a $93.00 (rather than $88.00) flying operations cost, and 
that the computation of mileage requires a 34-mile correction. However, 
carrying these adjustments through to the break-even load factor and pas- 
senger load, we find that they offset cach other. 

Capital aleo suggests that a computation should be based upon a yield of 
.0476 per revenue passenger-mile, in lieu of the .05 and .055 yields employed in 
the Initial Decision. Using the .0476 figure would increase the DC-4 break- 
even load factor from 45% (at .05 yield) to 48% and the breakeven load from 
29 to 30 passengers. Similar adjustments would result for L-049 operations. 
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In reaching our conclusions as to first-class service by 
Capital, we do not, as did the Examiner, rely upon the ab- 
sence of a request for first-class service with equipment 
other than the Viscount. Nor do we, in defining the mini- 
mum services that Capital is to supply, rely upon the phrase 
‘reasonable request therefor’’ contained in the first clause 
of 
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section 404(a) of the Act. As we view this proceeding, the 
issues herein turn upon the duty to provide ‘‘adequate 
service”? under section 404(a) and not upon the duty to 
furnish the air transportation authorized by the carrier’s 
certificate, ‘‘upon reasonable request therefor.’’ 


4. The only question involved in this proceeding, insofar 
as United is concerned, is whether the failure to render 
coach service by that carrier in the Toledo markets in 
issue“ constitutes inadequate service under section 404(a). 
The Examiner found in the negative and recommended that 
the proceeding against United be dismissed. Toledo at- 
tacks the Examiner’s conclusions. Upon appraisal of all 
the relevant facts and circumstances, we have determined 
that there is no basis for finding that section 404(a) im- 
poses an obligation upon United to provide coach service 
in these markets. 


We have given due consideration to the exceptions to the 
Initial Decision filed by the parties and, except as noted 
above, find that they should not alter our decision herein. 


Accordingly, in view of the foregoing and upon consid- 
eration of the entire record, we find: 


1. That the failure of United Air Lines to render coach 
service between Toledo-Chicago, Toledo-Cleveland, Toledo- 


14 The markets under consideration in this portion of the proceeding in- 
clude Toledo-Philadelphia, Toledo-Chicago, Toledo-Cleveland, and Toledo- 
New York. 
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Philadelphia, and Toledo-New York does not constitute in- 
adequate service within the meaning of section 404(a) of 
the Act; 


2. That the failure of Capital Airlines presently to ren- 
der any through service, either first-class or coach, between 
Toledo-Chicago, 
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Toledo-Philadelphia, and Toledo-New York, represents a 
violation of section 404(a) of the Act in that Capital has 
failed to provide adequate service in competition with 
United in the named markets, in accordance with the 
amended certificates received in the New York-Chicago and 
Detroit-Washington cases ; 


3. That the evidence adduced does not establish that 
Capital’s service between Toledo and Cleveland is inade- 
quate within the meaning of section 404(a) of the Act; and 


4. That Capital should be ordered to institute competi- 
tive coach service in the three markets in which Capital’s 
service has been found to be inadequate; that an appro- 
priate order of compliance should be issued for a trial 
period of one year, requiring Capital to institute two daily 
round trip through-coach service flights between Chicago, 
Toledo, Philadelphia, and New York, at least one of which 
is to be operated during daylight hours in each direction; 
and that this proceeding should remain open for the pur- 
pose of evaluating the results of the first year’s operations, 
but should be terminated insofar as United Air Lines is 
concerned. 


An appropriate order will be issued. 


Gurney, Vice Chairman, and Minetti, Member of the 
Board, concurred in the above opinion. Denny, Member, 
filed the attached concurrence and dissent. Durfee, Chair- 
man, did not take part in the decision. 
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Memser Denny, Concurring and Dissenting: 


I concur with that part of the Board’s decision which 
finds that United’s service at Toledo is adequate. I cannot, 
however, agree with the majority’s finding that Capital has 
violated section 404(a) of the Act by failing to provide 
through coach service in the Toledo markets in issue. The 
Board’s finding, as to the adequacy of Capital’s service, 
constitutes a reversal of the principles established in the 
recent Fort Worth Investigation, Docket 7382. Moreover, 
this record contains no substantial evidence that Toledo’s 
existing service does not adequately meet all of the air 
transportation needs of that city. 


The primary issue in an adequacy proceeding is the ag- 
gregate of services offered by all carriers in the markets in 
question. In this case, however, the Board determined ade- 
quacy upon the basic issue of whether Capital’s coach serv- 
ice being provided to a city cannot be determined by con- 
sidering only the service provided by one carrier but that 
the aggregate of the service offered between the cities in 
question by all carriers was the determining factor. The 
Board here concluded that United’s Toledo service was 
fully adequate per se notwithstanding the fact that United 
provides no coach service. Therefore, the Board cannot 
then find under the rule established in the Fort Worth case 
that only Capital’s coach service is inadequate. Assuming, 
arguendo, that Toledo coach service is inadequate then a 
finding of inadequacy of service would have to be made 
against both carriers. 
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The legal principles established by the Fort Worth case 
have a universal applicability and should be controlling 
herein. The Board’s finding in this case may lead to un- 
desirable results. If the Board considers only the service of 
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one carrier in determining adequacy, then section 404(a) 
becomes a promotional and competitive provision. The 
Board in the Fort Worth case stated that the adequacy 
provisions of the Act are protective only and not promo- 
tional. According to the Board section 404(a) was basically 
designed as a shield to safeguard the public from poor 
service rather than a vehicle to promote additional service 
benefits. 


The Board concluded that Capital was selected to provide 
service at Toledo for competitive reasons and that since 
it has not provided such service it has violated section 
404(a). However, section 404(a) is not intended to regulate 
competitive relationships between carriers. In the Fort 
Worth case the Board stated that even if the reason for a 
earrier’s original certification was to provide competition, 
the mere fact that it did not provide such competition does 
not establish inadequate service. The Board’s finding here- 
in is clearly inconsistent with the Fort Worth case. 


The Board has ordered Capital to provide coach sched- 
ules despite the fact that the carrier states such flights will 
be highly uneconomic. Significantly the Roard only an- 
ticipates that Capital’s coach service will he self-sustaining 
and makes no findings as to the financial results of the 
operation. Under these circumstances, there should be sub- 
stantial evidence that Toledo’s service is inadequate and 
that there is an overwhelming public need for coach service. 
There is no such evidence. In fact, the evidence is to the 
contrary. The Examiner based his finding as to need, 
which was adopted by the majority, upon a traffic forecast 
which estimated the volume of Toledo’s traffic if coach 
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schedules were provided. This is not a new route proceed- 
ing where future forecasts of traffic may constitute evidence 
upon which the Board may rely in determining whether 
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additional service is needed. A proceeding under 404(a) 
is accusatory in nature and the required proof is different 
than in the ordinary route proceeding. The Board’s find- 
ings must be based upon substantial evidence that clearly 
shows the inadequacy of the existing service and not upon 
estimates of potential traffic. In the Fort Worth case the 
Board held that a request for additional service must be 
supported by a clear showing that such service is economic- 
ally feasible. Toledo submitted no such evidence and the 
Board was unable to make a finding of economic feasibility. 


I would find that Toledo’s existing service is adequate 
in toto and that neither Capital nor United has violated 
section 404(a). 


/s/ Hanmar D. Dexxy 
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APPENDIX 


Docket No. 8851 


The Examiner’s initial decision referred to herein is not 
attached to this copy because of the wide circulation given 
at the time of its release. The initial decision is attached to 
the original of the Board’s opinion and to the official copies 
in the Board’s files and may be examined there. It will 
also be printed as part of the official ‘Civil Aeronautics 
Board Reports.”’ 
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Order No. E-14629 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 10th day of November, 1959 


Docket 8851 
In the matter of 
Torepo ADEQUACY OF SERVICE CasE 
Order 


A full public hearing having been held in the above- 
entitled proceeding, and the Board upon consideration of 
the record, having issued its opinion, containing its findings, 
conclusions, and decision, which is attached hereto and 
made a part hereof; 


Tr Is Onperep THat: 


1. Commencing sixty days from the date of service of this 
order, and for at least one year thereafter, Capital Air- 
lines shall provide two daily round trip through coach serv- 
ice flights between Toledo, on the one hand, and Chicago, 
Philadelphia, and New York, on the other hand, at least one 
of such daily round trips in each market to be operated 
during daylight hours in each direction. 


2. That the investigation in this proceeding with respect 
to the adequacy of the service provided by United Air 
Lines, and with respect to the service provided by Capital 
Airlines between Toledo and Cleveland, be and it hereby 
is terminated. 
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3. That jurisdiction over this proceeding, in all other 
respects, be and hereby is retained, until further order of 
the Board. 


By the Civil Aeronautics Board: 


/s/ Mase McCarr 
Mabel McCart 
Acting Secretary 
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Order No. B-14725 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C., 
on the 9th day of December, 1959 


Docket 8851 
In the matter of 


Totepo ADEQUACY OF SERVICE CasE 
Order 


By Order E-14629, dated November 10, 1959, the Board 
ordered Capital Airlines, Inc., to provide two daily round- 
trip through coach service flights between Toledo, on the 
one hand, and Chicago, Philadelphia, and New York, on the 
other hand, at least one of such daily trips in each market 
to be operated during daylight hours in each direction. On 
November 24, 1959, Capital filed a petition for immediate 
stay, reargument, and reconsideration of this order. On 
December 2, 1959, the City and Chamber of Commerce of 
Toledo, Ohio, petitioned the Board to reconsider its order 
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so as to require Capital, additionally, to provide first-class 
through service in the markets in issue. Toledo has also 
filed an answer to the petition of Capital, and Capital has 
answered Toledo’s petition. 


Toledo recognizes that the Board has found an inade- 
quacy in the totality of Capital’s service in these markets, 
and that the manner in which compliance with the Act is to 
be prescribed is within the Board’s discretion. Nonetheless, 
Toledo claims that the Board also made a specific finding 
that Capital’s failure to render any first-class through serv- 
ice in the relevant markets constitutes a violation of section 
404(a) of the Act, and, therefore, the Board is legally re- 
quired to issue a first-class service order. 


We find that Toledo has misconstrued the Board’s deci- 
sion. As revealed in the Board’s opinion, the Board did not 
find it necessary to determine nor did it decide, whether 
Capital’s first-class service, standing alone, was or was not 


adequate. Rather, the Board adopted the Examiner’s deci- 
sion that Capital’s overall service in these markets was in- 
adequate, specifically finding that the carrier’s failure 
‘presently to render any through 
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service, either first-class or coach, between Toledo-Chicago, 
Toledo-Philadelphia, and Toledo-New York, represents a 
violation of section 404(a) of the Act in that Capital has 
failed to provide adequate service in competition with 
United in the named markets, in accordance with the 
amended certificate received in the New York-Chicago and 
Detroit-Washington cases.’” 


1 Thus, contrary to Toledo’s assertion, the Board made no finding that 
Capital’s first-class service, per se, was in violation of section 404(a). Nor is 
there any merit in Capital’s converse contention, that ‘‘it seems reasonable to 
interpret the Board’s opinion as a finding, inter alia, that Capital’s’’ first- 
class service was adequate. 


2 Order E-14629, dated November 10, 1959, Mimeographed Opinion, pp. 9-10, 
Finding 2. 
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Having once decided this question, the assessment of the 
quantity of service needed to relieve the existing deficiency, 
and the determination of whether compliance with section 
404(a) would be better accomplished by ordering Capital to 
(1) render additional first-class service, or (2) institute 
coach service, or (3) provide a combination of the two, 
rested solely within the discretion of the Board. After 
exploring the record, it was the Board’s considered judg- 
ment that the Examiner had fashioned a remedy which 
balanced the conflicting needs of the carrier and the travel- 
ing public. The Board therefore adopted the Examiner’s 
recommendation that Capital be ordered to provide two 
daily round-trip through coach schedules between Toledo, 
on the one hand, and New York, Chicago, and Philadelphia, 
on the other hand, in fulfillment of a minimum service pat- 
tern required by Capital’s certificate and section 404(a) of 
the Act2 It was not necessary to order additional first- 
class service in these markets, and the Board so stated in 


Order B-14629, since ‘‘Capital’s minimum competitive ob- 
ligation to the markets in question would be satisfied by the 
inauguration of coach service” as ordered.‘ The Board’s 
reasons for not requiring Capital to provide additional 
first-class service are amply set forth in the Board’s Opin- 
ion and Order B-14629.° 


3 Thus, the selection of coach service represents the Board’s choice of a 
remedy suitable for the facts and circumstances pertinent to this particular 
proceeding. As in the case of first-class service, the Board did not make a 
specific finding that Capital’s failure to provide coach service constituted a 
violation of section 404(a), nor was such a finding a prerequisite, inasmuch 
as the coach service ordered is remedial, intended to correct the general 
inadequacy of Capital’s service found to exist in the markets herein. 


4 Order E-14629, dated November 10, 1959, Mimeographed Opinion, p. 8. 


5 Although the Board did not, as did the Examiner, rely upon the absence 
of a request for first-class service with other than Viscount equipment in 
reaching conclusions relative to Capital’s first-class service, the Board other- 
wise adopted the Examiner’s findings regarding Capital’s first-class service. 
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The Board has carefully considered the petitions of 
Capital and Toledo and finds nothing therein which estab- 
lishes that there is error in the Board’s opinion and order, 
or that the relief requested is otherwise warranted. Inso- 
far as Capital seeks a stay pending action on its petition 
for reconsideration, the request for stay is moot, and will 
be dismissed. 


1235 
Tererore, It Is ORDERED: 


1. That Capital’s petition for reargument and recon- 
sideration of Order E-14629 be and it hereby is denied, and 
the request for stay of such order, be and hereby is dis- 
missed ; 

2. That Toledo’s petition for reconsideration of Order 
B-14629 be and it hereby is denied. 


By the Civil Aeronautics Board: 


/s/ Masex McCart 
Mabel McCart 
Acting Secretary 
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IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 15,475 
Carrrau Arrutnes, Inc., Petitioner, 
v. 
Crvm Arronavtics Boarp, Respondent. 


Petition of Capital Airlines, Inc. for Judicial Review of an 
Order of the Civil Aeronautics Board 
To rHe HonorasBLeE JupGES oF THE Unirep Stares Court oF 
APPEALS FOR THE District or CoLuMsB1a Cirrcuir: 


Petitioner, Capital Airlines, Inc. (sometimes hereinafter 
referred to as ‘‘Capital’’), hereby petitions this Court to 
review and set aside Order No. H-14629 of the Civil 
Aeronautics Board (sometimes hereinafter referred to as 
the ‘‘Board’’) dated November 10, 1959, and issued Novem- 
ber 12, 1959. A copy of such order is attached hereto as 
Appendix A. By this order, the Board purports to require 
Capital, commencing on January 11, 1960, and continuing 
for a period of at least one year, to provide two daily 
round trip single-plane coach flights between Toledo, Ohio, 
on the one hand, and Chicago, Philadelphia and New York, 
on the other, at least one of such daily round trips in each 
market to be operated during daylight hours in each 
direction. 


I. 


Tre NarureE OF THE PROCEEDING as TO WHICH 
Review Is Soucut 


The order of the Board sought to be reviewed herein 
was entered on November 10, 1959, in a proceeding known 
as the Toledo Adequacy of Service Case, Docket No. 8851. 


Acting upon a complaint filed jointly by the City of 
Toledo, Ohio, and the Toledo Chamber of Commerce (some- 
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times hereinafter collectively referred to as “¢Toledo’’), 
the Board instituted this proceeding on July 3, 1958, to 
determine whether Capital had failed to provide adequate 
service between Toledo, on the one hand, and Chicago, 
Cleveland, Philadelphia and New York, on the other hand, 
and whether a remedial order should be issued under 
section 404(a) of the Federal Aviation Act of 1958, 72 
Stat. 760, 49 U.S.C. § 1374. Consolidated with this pro- 
ceeding was an investigation, directed by the Board upon 
its own motion, to determine whether United Air Lines, 
Ine. (sometimes hereinafter referred to as “<United’’), was 
providing adequate air coach service in the same markets. 


During the course of this proceeding before the Board, 
first class single-plane service was being provided in all 
of the markets under investigation, but neither Capital 
nor United has ever provided coach service in these 
markets. 


Hearings were held in this proceeding before an 


Examiner of the Board and evidence was presented in 
support of and in opposition to the complaint which had 
been filed by Toledo. On June 18, 1959, the Examiner 
issued his Initial Decision wherein he found inter alia that 
an appropriate order of compliance should be entered re- 
quiring Capital to institute two daily round trip single- 
plane coach flights between Chicago, Toledo, Philadelphia 
and New York, at least one of which to be operated dur- 
ing daylight hours in each direction, for a period of at 
least one year. With respect to United, the Examiner 
found that the first class service provided in the markets 
by United was adequate per se and that the failure of 
United to provide any coach service in these same markets 
did not constitute inadequate service within the meaning 
of section 404(a) of the Federal Aviation Act. 


Exceptions to the Initial Decision and supporting briefs 
were filed by the parties and oral argument was held be- 
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fore the Board. Thereafter, under date of November 10, 
1959, the Board by a 2-1 vote (the Chairman not participat- 
ing and one vacany existing on the Board at that time) 
substantially adopted the Initial Decision of the Examiner 
and issued its order purporting to require Capital, com- 
mencing on January 11, 1960, and continuing for a period 
of at least one year thereafter, to provide two daily round 
trip single-plane coach flights between Toledo, on the one 
hand, and Chicago, Philadelphia and New York, on the 
other, at least one of such daily round trips in each mar- 
ket to be operated during daylight hours in each direction. 


On November 24, 1959, Capital filed with the Board 
a petition for a stay and for reargument and reconsidera- 
tion of this Board order. By its Order No. E-14725 dated 
December 9, 1959, and issued December 10, 1959, the Board 
denied Capital’s petition in all respects. A copy of such 
Order is attached hereto as Appendix B. 


IL. 
JurispicTion aND VENUE 


This petition is filed pursuant to section 1006 of the 
Federal Aviation Act of 1958, 72 Stat. 795, 49 US.C. 
§ 1486, and section 10 of the Administrative Procedure 
Act, 60 Stat. 243, 5 U.S.C. § 1009. Petitioner is a Delaware 
corporation with its principal office at the Washington 
National Airport, Washington 1, D. C. Petitioner is an 
air carrier engaged in the transportation of persons, prop- 
erty and mail by aircraft between various points in the 
United States pursuant to certificates of public convenience 
and necessity issued to it by the Civil Aeronautics Board. 


Petitioner has a substantial interest, within the mean- 
ing of section 1006 of the Federal Aviation Act, in Board 
Order No. B-14629. This order purports to order Capital 
to provide extensive new services despite Capital’s belief 
that there is no public requirement for the services and 
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that such services can only be operated at a substantial 
economic loss by Capital. 


This petition for review is filed within the 60-day period 
prescribed by section 1006(a) of the Federal Aviation Act 
of 1958. 


Ti. 
Poms on WuicH PEtirioner INTENDS TO Rey 


Capital submits that the Board’s Order No. E-14629 is 
unlawful and should be set aside for the following reasons: 


1. The Board’s order which purports to order Capital 
to provide a specific type of service, i. €., coach service, 
with specific type of equipment, i. e., high seating density 
equipment, at specific times of the day, 7. e., daylight hours, 
is in excess of the authority granted the Board by the 
Federal Aviation Act of 1958, 72 Stat. 731, 49 U.S.C. 
§ 1801 et seq. 


2. The Board’s order which purports to direct Capital 


alone to provide coach service in certain markets which 
Capital is authorized to serve on an equal competitive basis 
with United Air Lines unjustly and unlawfully discrimi- 
nates against Capital. 


3. The Board’s order erroneously and unlawfully pur- 
ports to prescribe a rate for the carriage of persons (by 
directing that specified reduced-rate coach services be pro- 
vided) without the Board having made the necessary find- 
ings of fact required by section 1002(d) of the Federal 
Aviation Act of 1958, 72 Stat. 788, 49 U.S.C. § 1482. 


4. The Board’s order erroneously and unlawfully pur- 
ports to prescribe a rate for the carriage of persons (by 
directing that specified reduced-rate coach services be pro- 
vided) without the Board having considered those factors 
prescribed by section 1002(e) of the Federal Aviation Act 
of 1958, 72 Stat. 788, 49 U.S.C. § 1482. 
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5. The Board failed to make adequate findings of fact 
to support its order. 


6. The findings of fact are not supported by substantial 
evidence and, in fact, are in certain respects contrary to 
the evidence of record. 


7. The Board’s order constitutes arbitrary and capri- 
cious administrative action contrary to due process of 
law. 


8. The Board’s order—insofar as it would require 
Capital to incur substantial losses in the operation of 
services not required by the traveling public—represents 
a deprivation of property without due process of law. 


IV. 
Prayer For RELIEF 
Wnuererorz, petitioner, Capital Airlines, Inc., prays: 


1. That a copy of this petition be served upon the 
respondent, Civil Aeronautics Board, and that a transcript 
of the record upon which the order here in question was 
entered be certified and filed by the respondent in this 
Court in accordance with section 1006(c) of the Federal 
Aviation Act of 1958; 


2. That this Court review Order No. B-14629 of the 
respondent Board; 


3. That upon such review, this Court invalidate and 
set aside said Order No. E-14629 insofar as it purports 
to require Capital, commencing on January 11, 1960, and 
continuing for a period of at least one year, to provide 
two daily round trip single-plane coach flights between 
Toledo, on the one hand, and Chicago, Philadelphia and 
New York, on the other, at least one of such daily round 
trips in each market to be operated during daylight hours 
in each direction; and 
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4. That petitioner have such other, further and different 
relief as this Court may deem proper. 


Respectfully submitted, 
/s/ Rosest B. Haxxrns 
Robert B. Hankins 


/s/ Macon M. ArtHuR 
Macon M. Arthur 
1016 Ring Building 
Washington 6, D. C. 
Attorneys for Capital Airlines, Inc. 
Petitioner 
December 18, 1959 


Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of the Court, the 
parties, subject to the approval of the Court, hereby 


stipulate and agree as follows with respect to the issues 
and the procedure and dates for the filing of the briefs 
and joint appendix herein: 


I. 
Issues 


Petitioner’s issues are as contained in paragraph III 
(pp. 45) of its petition for review herein. 


Respondent and intervenor tender the following addi- 
tional issues: 


1. Whether the Board’s finding that the totality of 
Capital’s Toledo service was inadequate (specifically, its 
failure ‘‘to render any through service, either first-class 
or coach, between Toledo-Chicago, Toledo-Philadelphia, 
and Toledo-New York’’) is in accord with the adequacy 


120 


of service requirements of section 404(a) of the Federal 
Aviation Act and is supported by substantial evidence ; and 
if so, 

2. Whether the Board acted within its authority in 
devising the remedy in the particular circumstances of 
directing Capital to operate two daily coach flights for an 
experimental period of one year. 


Each party reserves the right to rephrase the issues, 
or to take the position that any matter set forth is un- 
necessary or irrelevant, or is not properly in issue. 


Il. 


Procepures Wits Respect To Pristine or JOINT APPENDIX 
axp Briers, aNp Use or UNPRINTED PorTIONS OF RecorD 


The joint appendix shall contain the material required 
to be printed by the Rules of this Court; the materials 
designated by the parties as hereinafter provided; and 


this stipulation and the order of the Court approving the 
stipulation. 


All briefs will be served and filed in final form on or 
before the dates fixed hereinafter with references to the 
pages of the certified record (‘Tr.’’?). At the time each 
party serves its brief it will also serve its designation 
of the portions of the certified record to be printed in the 
joint appendix. As soon as all designations have been 
made, the petitioner shall cause the joint appendix to be 
printed with the page numbers of the record as certified 
to this Court appearing at the place where each new 
record page begins on the printed page of the joint 
appendix, and running heads showing the record pages 
appearing thereon shall be printed at the outer top corner 
of each page of the printed joint appendix. The usual 
numerical designation of the printed joint appendix will 
appear in the center of the top of the page. 
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It is further agreed that a party, in brief or at the 
hearing in the case, may refer to and rely upon any portion 
of the original transcript of record herein which has not 
been printed to the extent that such portion may be ma- 
terial to the issues, it being understood that any portions 
of the record thus referred to will be printed in a supple- 
mental joint appendix if the Court directs the same to be 
printed. 

Ii. 
Fourruer Procepures anp Finine Dares 


The joint appendix to briefs will be served and filed 
immediately after it is printed. The time for the filing 
of briefs shall be as follows: 


1. The brief of petitioner will be served and filed on 
or before March 9, 1960. 


2. The brief of respondent and intervenor will be served 
and filed on or before April 8, 1960. 


3. Any reply brief by petitioner will be served and 
filed within 15 days after service of respondent’s 
and intervenor’s briefs. 


Macon M. AgTHuR 
Counsel for Petitioner 


Franxu M. Stove 
Counsel for Respondent 


Rosert M. BeckMan 
Counsel for Intervenor 
Dated: February 2, 1960 
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Prehearing Order 


On consideration of the joint motion of the parties in 
the above-entitled case to dispense with the prehearing 
conference and for approval of stipulation, and counsel 
for the parties having submitted their stipulation dated 
February 2, 1960, pursuant to the provisions of Rule 
38(k) of the General Rules of this Court, and the stipu- 
lation having been considered, the stipulation is hereby 
approved, provided, that the petition for review filed herein 
shall be printed in the joint appendix of the parties, and 
provided further, that the joint appendix shall be filed 
on or before May 2, 1960, and, it is 

Orxperep that the parties shall proceed according to the 
stipulation dated February 2, 1960, and the provisions of 
this order, and that the stipulation and this order shall 
be printed in the joint appendix. 


Dated: February 3, 1960 


